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INTRODUCTION 

 

A. Who Are We? 

 

1. The Charter Committee on Poverty Issues (CCPI) is a national, non-profit, non-

partisan coalition of lawyers, low income advocacy organizations and poverty law 

activists.  CCPI has participated as intervenor in several court cases, including recent 

cases at the Supreme Court of Canada, involving the rights of low income Canadians.  

CCPI has also made submissions to the Committee on Economic, Social and Cultural 

Rights with respect to Canada's compliance under that Covenant.  CCPI promotes the 

human rights of people living in poverty and aims to encourage Canadian judges and 

decision-makers to recognize and act upon their international legal obligations.  CCPI 

works to achieve these goals through public education, participation in human rights 

organizations and public interest interventions and litigation in domestic courts and 

tribunals.   

 

2. The National Anti-Poverty Organization (NAPO) is also a national, non-profit, non-

partisan organization.  It represents the 5.2 million Canadians currently living below the 

poverty line.  All members of the Board of Directors must currently live or have lived 

below the poverty line.   NAPO works towards the elimination of poverty in Canada by 

conducting research, identifying and prioritizing issues of concern to low income 

Canadians, raising public awareness, advocating for social change, and building 

coalitions with local organizations to strengthen national and local efforts to eliminate 

poverty.  NAPO is regularly consulted on poverty and social policy issues by the federal 

Ministries of Finance, Human Resources Development and Health as well as a number of 

Parliamentary and Senate Committees.  Like CCPI, NAPO has made submissions to the 

Committee on Economic, Social and Cultural Rights.  It has also been granted intervenor 

status in trial and appellate courts in relevant matters. 

 

3. The Centre For Equality Rights In Accommodation (CERA) is an Ontario based, 

non-profit, non-partisan organization dedicated to eradicating discrimination in housing.  

CERA assists individuals who face discrimination in housing by negotiating on their 

behalf with landlords and, where negotiations prove unsatisfactory, filing complaints with 
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the Ontario Human Rights Commission.  CERA also works to ameliorate discrimination 

through public education and participation in human rights organizations.  These efforts 

aim at raising general awareness of discrimination in housing, advising individuals= of 

their rights and making landlords aware of their obligations under human rights 

legislation.  Where necessary and appropriate, CERA also initiates court challenges 

against the discriminatory practices of human rights tribunals themselves.     

 

4. CCPI, NAPO and CERA's joint submissions to the Committee will focus on the rights 

of low income Canadians with respect to the Covenant: we set out the discrimination 

and human rights violations faced by individuals living in poverty in Canada.  Our 

submissions are divided into two main parts.  The first part provides a relatively brief 

overview of the nature, causes and consequences of poverty in Canada. Part two contains 

the substantive analysis of Canada's compliance with the Covenant. Particular attention 

will be paid to the question of the status of international law in Canada's domestic legal 

order and to articles 2, 6, 7, 8, 9, 14(1) 23, 24 and 26.  Where appropriate, we will call 

into questions some of the claims made by Canada in its report and to point to omissions 

which the Committee needs to consider to properly assess Canada.    

 

5. Our submissions take a clause by clause approach to the issues.  However, the analysis is 

tied together by a number of common themes. 

 

B. Interpretive Principles or Themes  

 

1. Domestic Applicability of International Human Rights Norms 

 

6. First, CCPI, NAPO and CERA take the position that national institutions like courts and 

legislatures have a duty to give effect to international human rights law contained in 

instruments which Canada has ratified.  In this regard, we endorse the principle expressed 

by the Committee on Economic, Social and Cultural Rights General in Comment No. 9 

on the domestic application of the Covenant and in Draft General Comment No. 10 on 

the Role of National human rights institutions in the protection of economic, social and 

cultural rights.  CCPI, NAPO and CERA stress not only that governments and courts 

have the responsibility of implementing Covenant rights, but that lawyers representing 
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the various governments in court must adopt a litigation strategy that is consistent with 

Covenant rights. 

 

2. Positive Duty On Governments To Eradicate Discrimination 

 

7. Second, CCPI, NAPO and CERA emphasize that the right to non-discrimination places a 

duty on governments to take positive measures to eradicate discrimination in all of its 

recognized manifestations.  This is a principle that is well established in international 

human rights law.  

 

3. Interdependence and Indivisibility of Human Rights 

 

8. Third, CCPI, NAPO and CERA endorse the interdependence and indivisibility of all 

human rights.  By this we mean that civil and political rights cannot be fully realized 

without the realization of economic and cultural rights, and that there is some overlap 

between the rights protected in the Covenant on Civil and Political Rights and the 

Covenant on Economic, Social and Cultural Rights.  On this point, we look to the 

preamble of the Covenant on Civil and Political Rights: 

Recognizing that, in accordance with the Universal Declaration of 
Human Rights, the ideal of free human beings enjoying civil and 
political freedom and freedom from fear and want can only be 
achieved if conditions are created whereby everyone may enjoy his 
civil and political rights, as well as his economic, social and 
cultural rights. 

 

4. Content of State=s Obligations Under Covenant Higher For Affluent States  

 

9. Fourth, CCPI, NAPO and CERA take the position that the content of a state-party=s 

obligation under the Covenant is linked to the financial ability of states so that states with 

more resources should be held to higher standards.  Otherwise, less affluent states will 

have more onerous demands placed upon them by the Covenant while those with more 

resources will have relatively little required of them.  Accordingly, Canada, as an affluent 

nation, must be closely scrutinized and held to the highest possible standard under the 

Covenant.  CCPI, NAPO and CERA note that this approach to state obligations under the 
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Covenant is consistent with the approach contained in other human rights instruments.  

For example, the Convention on the Rights of the Child requires state parties to use the 

maximum extent of their resources to achieve the rights contained in the Convention. 
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PART I: Setting The Context, The Rise Of Poverty In Canada 

 

A. What Is Poverty? 

 

10. There is no official definition of poverty in Canada.  The poverty statistics used in this 

report are based on the low income cut-offs (LICOs) published by Statistics Canada.  The 

LICOs have been available for over 25 years and thus provide the most comprehensive 

basis on which to measure and analyse poverty trends. 

 

11. The LICOs are in widespread use as poverty lines in Canada.  Statistics Canada does not 

refer to them as "poverty lines" but they do state that the LICOs "reflect a consistent and 

well defined methodology which identifies those who are substantially worse off than the 

average."1  They are therefore a valid measure of relative poverty and provide a useful 

tool to monitor progress in meeting the basic needs of people living in Canada.  

Ultimately, the important measure is not where the line is drawn, but the number an 

condition of people who are unable to live a life of dignity because of economic and 

social injustice. 

 

12. In the past, the Government of Canada has rejected the use of LICO=s as a measure of 

poverty.  The Committee on Economic, Social and Cultural Rights commented on the 

inconsistencies in the Government=s position and on the difficulties it created for 

monitoring Canada=s compliance with Covenant rights  

 
1Statistics Canada, Catalogue no. 13-207-XPB, December 1997at 16.  It is important to 

note that these poverty lines do not include people in the northern territories, those on Aboriginal 
reserves or those in institutions such as homes for the aged, prisons or military barracks. 
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While the Government of Canada has consistently used Statistic 
Canada=s ALow Income Cut-Off@ [LICO] as a measure of poverty 
in Canada, it informed the Committee that it does not accept the 
Low Income Cut-Offs as a poverty line, although this measure is 
widely used by experts to consider the extent and depth of poverty 
in Canada.  The absence of an official poverty line makes it 
difficult to hold the federal, provincial and territorial governments 
accountable to their obligations under the Covenant.2 

 
13. This being said, Canada still acknowledges that poverty is a problem in Canada.  In its 

response to supplementary questions emitted by the United Nations Committee on 

Economic, Social and Cultural Rights, Canada acknowledged  

Despite the lack of an official measure of Poverty (whether poverty 
rates or poverty lines) the Government of Canada does recognize 
that many individuals and families living in Canada are living in 
relative poverty.3 

 

B. Unacceptable Poverty in Canada 

 

14. A significant and increasing number of Canadians live in poverty.  The Canadian 

government's own advisory agency, the National Council of Welfare reported: 

That in 1996, five years after the last recession, 5, 190, 000 
Canadian children , women and men lived in poverty.  While the 
rest of the economy enjoyed modest growth year after year, the 
overall poverty rate inched up to 17.6 percent.4 

 

15. The 1998 Human Development Report from the United Nations Development Program 

(UNDP) ranked Canada first for the fifth year in a row based on the Human Development 

Index (HDI).  However, for the first time, the report included a new measure:   the 

 
2Committee on Economic, Social and Cultural Rights, Concluding Observations 

Regarding Canada, December 4, 1998 (E/C.12/1/Add.31) at paragraph 13. 

3Canada=s Response to Supplementary Questions Emitted By The United Nations 
Committee on Economic, Social and Cultural Rights November 1998  (e/c.12/Q/CAN/1) at 
question 48 

4The National Council of Welfare, Poverty Profile 1996 (Spring 1998) at 1. 
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Human Poverty Index (HPI) for industrialized countries.  The UNDP explained the 

difference as: 

While the HDI measures overall progress in achieving Human 
Development, the HPI weighs the distribution of that progress, 
measuring the proportion of people who are left out. 

 

16. Canada did not fare well when compared to the 17 other industrialized countries in terms 

of distribution of our progress in development.  While Canada ranked first based on the 

HDI, it ranked 10th out of 17 countries based on the Human Poverty Index.  In fact, the 

report identified Canada as a country with "significant problems of poverty, and their 

progress in human development has been poorly distributed" 5 

 

17. Not only has the number of people living in poverty increased, but the gap between well-

off  and poor families has also widened. In 1989, the average income of the richest 10% 

of families was 9.1% that of the poorest 10%.  In 1996, this gap widened so that the 

income of the richest 10% was 10.22 times greater than the poorest 10%.6  

 

C. Two Solitudes: Poverty in a Land of Plenty 

 

1. Who Are The Poor in Canada? 

 

18. Poverty in Canada is visited upon the most vulnerable:  children and youth, women, 
particularly single mothers, visible minorities, persons with disabilities, Aboriginal 
peoples, and seniors. 

 

19. Children and youth:  On November 24, 1989, the Canadian House of Commons 

unanimously passed a resolution "to achieve the goal of eliminating poverty among 

Canadian children by the year 2000."  Since then, the number of poor children has 

increased by 46%.7  In 1989, 1 in every 7 children was poor, by 1996 1 in every 5 was 

 
5UNDP, Human Rights Development Report 1998, at 29. 

6Campaign 2000, Report Card 1998: Child Poverty In Canada at 7. 

7Ibid at 4. 
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poor.  In some regions of the country, the incidence of child poverty is even higher.  In 

Toronto, Ontario, for example, 1 in 3 children under the age of 12 lives in poverty.8 

 

 
8Metro Campaign 2000, Child Poverty In Toronto, 1998 at 4. 
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20. Women:  The poverty rates for women are higher than those for men regardless of the 

demographic profile.  In particular, the poverty rate for female single parents is twice that 

of male single parents.  The poverty rate for single-parent mothers with dependent 

children rose to the obscene level of 60.8% in 1996 (these families make up about 19% of 

all families with children).9 

 

21. Persons with Disabilities:  Information on poverty rates for persons with disabilities and 

aboriginal persons is not as accurate as rates for the rest of the population. However, we 

do know that in 1991, 21.9% of people with disabilities were below the poverty line 

compared to 12.6% for Canadians without disabilities.10   

  

22. AVisible Minorities@:   A study of the correlation between race and income among 

tenants in Toronto found that "visible minorities" have less income that "non-minorities." 

 Visible minorities included in the study were Blacks, South Asians, East and Southeast 

Asians, West Asians, First Nations or Aboriginal peoples.  For unattached women, the 

study found that 13% of non-minority group member had less that $10 000 income but 

the figure rose dramatically for visible minorities.  34% of First Nations people, 22 

percent of Blacks, 23 percent of South Asians, 23 percent of East and Southeast Asians 

had income less that $10 000.  The statistics related to unattached men showed the same 

pattern:  individuals belong to visible minority groups were more likely to be poor.  

"While there is considerable variation among the five minority groups studied and some 

differences between men and women, on average the incidence of very low income is 15-

20 percent higher than for non-minorities"11 

  

 
9Statistics Canada, Low Income Persons, 1980 to 1996, Catalogue no. 113-569-XPB at 8-

9. 

10Fawcett, Gail, Living With Disabilities in Canada: An Economic Portrait, Human 
Resources Development Canada, 1996 at 130. 

11Micheal Orenstein, Income And Rent: Equality Seeking Groups And Access To Rental 
Accommodation Restricted By Income Criteria (October 1994) at 24. 
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23. Similarly, a recent study at the University of Manitoba found that immigrants to Canada 

have a high incidence of poverty.  "Even if they [visible minorities immigrants] have the 

same level of education as other Canadians have, they are bound by a cycle of 

poverty....they are over represented among the poor...Especially startling is the finding 

that second generation immigrants end up being poorer than their parents."12 This study 

found that West Asians, Arabs, Latin Americans, Spanish and Vietnamese immigrants 

tend to experience relatively high levels of poverty.  

 

24. Aboriginals:  In 1985, an estimated 64% of reserves had median incomes which fell 

below the poverty line.  Of families on reserves in 1985, 47.2% of them fell below the 

poverty line compared to 14.4% for families in Canada as a whole.13 

 

25. Seniors: The poverty rate for seniors has actually been decreasing for the last 15 years.  

In 1996, however, it increased to 20.8%, an increase of 11% from 199514  Governments 

have made a concerted effort to help alleviate poverty among seniors: the fact that these 

efforts have proven successful demonstrates that poverty can be combatted if the political 

will exists. 

 

2. Canada=s Wealth 

 

26. In order to properly understand the nature and extent of the rights violations visited upon 

those living in poverty in Canada, one must bear in mind that Canada is among the 

wealthiest nations in the world.  The national economy has improved dramatically since 

the recession of the early 1990's.  The Canadian Government's recent Economic 

Statement provides a snapshot of just how well the economy has performed: 

 

 
12"Some Immigrant Groups Fare Badly, New Study Asserts,@ Globe and Mail, February 

1, 1999 at A4. 

13Oberle, Peter R., The Incidence of Family Poverty On Canadian Reserves, Department 
of Indian Affairs and Northern Development Canada, January 1993 at 7. 

14Statistics Canada, Low Income Persons, 1980 to 1996, Catalogue no. 13-569-XPB at 
14-15. 
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27. The Canadian government experienced a record deficit in the fiscal year 1992-93 but in 
the last fiscal year (1997-98) recorded a budget surplus of $3.5 billion dollars -- the only 
country in the "Group of 7" (G-7) countries to do so. 

 
28. Corporate profits have grown strongly since 1993, showing increases of more than 15% 

every year with the exception of 1996. 
 
29. On the job side, employment growth in the '93-97 period averaged 1.7% -- again the 

second highest in the G-7 after the United States. 
 
30. Since 1993, the unemployment rate has fallen by three percentage points:  from 11.2% to 

8.2% currently.  With the exception of the United Kingdom, no G-7 country has done 
better.15 

 
31. A statement by the Prime Minister of Canada=s Office on February 16, 1999, reaffirms  

that the national economy continues its strong growth. The statement indicates that:  

 
32. When [the federal government] first took office, the federal deficit stood at 

an all-time high of $42 billion, and no federal government had 
delivered a balanced budget in almost a generation.  

 
33.   In 1998-99 [the government] will balance the books or better -- the 

first time since 1951-52 that the Government of Canada has been 
deficit-free for two consecutive years.  

 
34.   [The government] is committed to further balanced budgets or 

better in both 1999-2000 and 2000-01. This  will mark only the 
third time since Confederation that the Government of Canada has 
recorded four consecutive balanced budgets.  

 
35.   By the accounting standards used in most other major 

industrialized countries [Canada] will post a  financial surplus for 
the third consecutive year in 1998-99 -- the only G-7 nation to do 
so.16  

 
15The Honourable Paul Martin, P.C., The Economic and Fiscal Update: Strong Economy 

and Secure Society, Presentation to the House of Commons Standing Committee on Finance 
(October 4, 1998 passim). 

16Office of The Prime Minister of Canada, The 1999 Budget: Maintaining Sound 
Economic and Fiscal Management,  February 16, 1999   From website: www.pm.gc.ca  
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36. The Government of Canada also boasts in this statement that: 
 
37.   Program spending will continue to decline as a share of [the 

Canadian] economy -- from 16.6% of GDP in  1993-94, to 12.6% 
in 1998-99, to an estimated 12.0% in 2000-01 -- the lowest level in 
50 years! 17 

 

D. Why Has Poverty Become So Entrenched In Canada?  

 

38. Despite the strong growth in the Canadian economy, the situation for people living in 

poverty and other vulnerable groups has been allowed to deteriorate drastically.  There 

are four main reasons for this state of affairs. 

 

1. Deep Cuts To Social Programs 

 

39. First, deficit reduction has been achieved at the expense of the most vulnerable groups.  

Both the government of Canada and the provincial governments have chose to cut the 

deficit by cutting social programs. 

   

40. At the federal level, there have been cuts of about 40% paid in Employment Insurance 
(EI benefits)  to those who lose their job.  As well, changes in entitlement criteria have 
resulted in a sharp fall in the number of people who are eligible to claim benefits upon 
losing a job.  Only 36% of unemployed workers currently qualify for benefits.  This 
compares to 74% in 1989.18   

  

 
17Ibid 

18Statistics Canada, Perspectives (Summer 1998) at 42. 

41. Some provincial governments have implemented draconian cuts to provincial welfare 

schemes.  Individuals find themselves on provincial welfare for several reasons: their 

entitlement period of EI might have run out, they might not be eligible for EI in the first 

place.  Provincial welfare schemes are supposed to be a last resort for individuals who 

must rely on government assistance.  People who receive such welfare generally have no 

where else to go for support.  Yet, they are finding the support provided has shrunk to the 
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point of inadequacy.  For example: 

 

42. In Alberta, welfare rates for a single parent with one child has dropped by 23.6% in 
constant dollar terms between 1986 and 1996.19  

 
43. In Manitoba, the rate for a childless couple dropped from $773 a month to $692.  In 

November 1996, a new law removed a previous clause that had ensured there was an 
obligation on the part of the provincial government to provide social assistance benefits 
to a person who would otherwise lack basic necessities.20 

 
44. In Ontario the government cut welfare rates for all recipients with the exception of the 

disabled by 21.6%; the maximum monthly shelter allowance for a single parent with one 
child on welfare is $511.00/month while the average Toronto rent for a one bedroom 
apartment is $661.00/month.21 

 
45. In Nova Scotia, welfare rates for single employable people were slashed from 

$539/month to $351/month; the cheapest rental accommodation in Halifax, Nova Scotia 
is approximately $355.00/month.22 

 

46. These examples are merely illustrative and by no means provide a full account of the cuts 

in provincial spending on social assistance programs. 

 

2. Repeal Of The Canada Assistance Plan (ACAP@) 

 

 
19Data collected by National Council of Welfare, 1997 figures, Profiles of Welfare: Myths 

and Realities (Spring 1998).   

20Ibid. 

21Ibid. 

22Ibid. 

47. The cuts to welfare have largely been made possible by legislative changes announced by 

the Parliament of Canada.  In February 1995, the Parliament of Canada provided for the 

repeal of the Canada Assistance Plan ("CAP") through Bill C-76.  This represents the 

second reason why poverty is on the increase in Canada.  The repeal of CAP is the most 

important social policy step taken by the government of Canada in 30 years. It is a 
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manifestly retrogressive measure in that it is an almost complete abandonment by Canada 

of a framework which ensured rights for all low-income Canadians.  The repeal of CAP 

has meant that the Federal government has relinquished its ability to ensure that social 

programs meets basic standards.  

 

48. Under CAP, federal funding was provided to provinces for education, health care and 

social assistance programs provided certain standards were maintained by the provinces.  

In particular, social assistance had to be provided to any person in need.  The specific 

conditions, which took the form of legal rights, were contained in the CAP legislation.  In 

particular, provinces agreed to insert the following guarantees into their programs: 

 

1.  Provide social assistance to every person in need - regardless of 
the cause of need (CAP s. 6(2)(a)); 

 
2.  Take into account a person=s basic requirements in setting 
social assistance rates (CAP s. 6(2)(b)); 

 
3.  Provide an appeal mechanism so that people have a legal right 
to challenge decisions affecting their entitlement to social 
assistance (CAP s. 6(2)(e)); 

 
4.  Ensure the right to social assistance regardless of one=s 
province of origin (CAP s.6(2)(d)); 

 
5.  Not require that people who were in receipt of social assistance 
perform work against their will as a condition of receiving 
assistance (CAP s. 15(3)(a)) 

 

49. Under CAP, the federal government used the vehicle of conditional cost-sharing with the 

provinces to ensure that all people in Canada were guaranteed the basic necessities of 

life.  The government of Canada frequently commented on the significance of CAP in the 

protection of this right.  An extract from the CAP Annual Report tabled in the Canadian 

Parliament described CAP as being crucial to the integrity of Canada=s protection of 

social and economic rights.  By helping the provinces help people in need, CAP ensures 

that the social safety net is available to those who must rely on it.  As such it is one of the 
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major cornerstones of the social security system in Canada.23 

 

50. A 1992 publication of the Government of Canada explained the purposes behind CAP: 

 
The Canada Assistance Plan recognizes that social assistance is a 
right of Canadians who do not have adequate resources to support 
themselves or their families.  Therefore, what may have caused an 
individual=s need is not an issue with CAP.24 

 

51. If  a provincial government failed to meet the requirements under CAP, the federal 

government could stop contributing monies to provincial social assistance programs. 

 

52. Judicial enforcement of CAP standards at the instance of persons in need of social 

assistance was also available.  Where such a person was of the view that a provincial 

social assistance program was not living up to the requirements of CAP,  he or she could 

go to court to have CAP enforced.  As such CCPI, NAPO and CERA submit that a 

centrally important feature of the now repealed CAP was the fact that in the Supreme 

Court of Canada case of Finlay v. Canada25  it was determined that the standards or 

conditions in CAP were legally enforceable by individual social assistance recipients 

themselves.  In other words, the rights of people living in poverty to domestically enforce 

the conditions or rights in the CAP legislation had become a profoundly important feature 

of Canada=s social security system and thereby, the realization of the requirements of the 

Covenant for effective domestic remedies to the deprivation of basic necessities.   

 

53. The repeal of CAP and the loss of the right to judicial enforcement of its provisions has 

therefore resulted in the loss of an effective remedy against discrimination visited upon 

those living in poverty and against the deprivation of basic necessities of life by the 

denial of adequate financial assistance to those in need.   

 
23CAP Annual Report for 1986-87, 1987-88, 1988-89 at 7. 

24The Canada Assistance Plan: Canada=s Social Safety Net, (Government of Canada, 
1992) at 12. 

25Finlay v. Canada (Minister of Finance) [1986] S.C.R. 607 
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54.  The Federal government now provides monies to the provinces under the Canada Health 

and Social Transfer (CHST).   But, the amount of monies that are transferred to the 

provinces under CHST are significantly lower than they were under CAP.  The CHST 

combine the Federal funding programs for provincial health, post-secondary education, 

social assistance and services into one block grant.  The condition that provinces maintain 

certain standards in programming so as to receive federal funding has been dropped in all 

areas but health care.  Thus, the federal government no longer requires the provincial 

governments have any social assistance programs in order to receive full federal funding, 

let alone any programs which ensure a right to an adequate financial assistance to cover 

basic necessities.  Gone, too, are the other substantive and procedural protections which 

CAP had ensured throughout Canada.   The only remaining Astandard@ or right from 

CAP which has continued in the CHST is the prohibition on provinces imposing 

residency requirements on applicants for social assistance. 

 

3.  Growing Inequality Between Incomes and Growing Job Insecurity   

 

55. The third reason for the rise of poverty in Canada is the growing inequality between those 

at the top and bottom of the income scale.  Although the recession in Canada ended in 

1992, not all Canadians have benefitted from the last six years of economic growth.   The 

after tax income of families in the lowest 20% income group decreased by 1.2% between 

1993 and 1996 while families in the 20% bracket saw their incomes increase by 2.1%, 

even after government subsidies and transfers are added.26 

 

4. Failure of Courts To Grant Equality To Those Living In Poverty 

 

 
26Statistics Canada Catalogue 12-210-XPB 

56. Finally, poverty has become increasingly entrenched in Canada because legal counsel for 

the Government of Canada and judges in Canadian courts fail to extend the full and equal 

benefit of Canadian and international human rights law to those living in poverty.  

Canadians living in poverty have all but been abandoned by the judiciary in Canada at 

precisely the time when they need their legal rights the most to help counter the effects of 
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cuts in government programs.   There are a number of important cases on this front: the 

issues raised in these cases and their relevance to the Covenant are discussed in this 

submission under the appropriate Covenant articles, particularly articles 2, 6 and article 

26.  It is important to recognize that courts decide to reject the rights of people living in 

poverty at the urging of legal counsel representing Canadian governments.  Counsel 

usually if not invariably urge courts to accept arguments to the effect that international 

law is not binding on Canada, and that there is no obligation for governments to take 

affirmative action to protect the rights of those living in poverty.   

 

E. What Does It Mean To Be Poor In Canada? 

 

57. Poverty in Canada means despair, homelessness, hunger, as well as increased risks to 

mental and physical health. 

 

1. Food Banks Have Become An Increasing Feature Of Canadian Society 

 

58. People living in poverty in Canada are increasingly relying on charity to feed themselves 

and their families.  The continuing increase in the number of Canadians living in poverty 

is reflected in the startling growth in the number of food banks.  

 

59. In 1984, there were 75 food banks in Canada, by 1998 the number grew to over 625 
representing over 2, 000 agencies that provide food assistance to people.27   

 
60. In March 1998 716, 496 people or 2.4 per cent of the population received assistance from 

food banks.  The use of food banks has doubled from 1989 to 1997.  Between 1997 and 
1998 food bank use grew 5.4%.28 

 

 
27Canadian Association of Foodbanks, Hunger Count 1998 at 3. 

28Ibid at 5. 
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61. Most food bank users are families on social assistance.  In 1998 over 75% of Canadians 
who used food banks were in receipt of social assistance.  At the same time there are a 
growing number of the working poor who acquire some of their food from food banks  
This trend is representative of the poor quality of jobs that are being created and the 
disproportionate impact on low income earners.29 

 

62. As Professor Graham Riches wrote in a paper entitled Abolishing Food Banks, 

We know from our own experience and from the studies in Canada 
that food banks have quickly become substitutes for inadequate 
(sic) financial assistance benefits; that they often run out of food 
and turn people away; that they cannot guarantee nutritious food; 
that they cannot maintain the level of volunteering that is required; 
and that despite these facts their continued existence allows the 
public to believe that the problem of hunger is being solved.  But, 
as we know, this is not the case.  What we know is that as the food 
banks have become institutionalized, they increasingly allow the 
federal, provincial and municipal governments to look the other 
way and enable them to avoid addressing the fundamental issues of 
the breakdown of public welfare in Canada30 

   
2. Homelessness Has Been Declared a "National Disaster" 

 

63. Shelter is the largest single budgetary expenditure of most Canadian households - 

especially low income households.   The House of Commons Committee on Human 

Resources stated: 

If people do not have access to safe, adequate and affordable 
housing, they will have difficulty gaining control over other 
aspects of their lives.  A good home can provide a proper study 
environment for children, the stability and support so critical to 
adults going back to school, and safety for the elderly31  

 
29Ibid at 9. 

30Professor Graham Riches, AAbolishing Food Banks?@ Paper presented at New 
Perspectives on Poverty in Canada, Colloquium Ottawa: Canadian Council on Social 
Development, June 16, 1989. 

31Standing Committee on Human Resources Development, Canada: Security, 
Opportunities and Fairness: Canadians Renewing Their Social Programs (Ottawa: House of 
Commons, 1995) at 16. 
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64. Homelessness has become a national disaster in Canada.  In October 1998, the city of 

Toronto supported a declaration of homelessness as a state of emergency.  The mayors= 

of Canada=s ten largest cities have now joined in declaring homelessness in Canada to be 

a national disaster.   

 

65. In Canada, homeless people are both visible and invisible.  The visible homeless live on 

the street, in shelters, in motels on government vouchers and in institutions including 

hospitals and jails.  The invisible homeless inhabit abandoned buildings and vehicles, 

trade sex for temporary shelter and sleep on the floors of other people's homes.  

Homelessness, by its very nature, is difficult to measure.   

 

66. By conservative estimates, there are over 200 000 Canadians who are homeless.32   
 
67. Between 30 and 35 percent of homeless people suffer from mental illness.  The estimates 

are higher for some population groups; for example, 75 percent of homeless single 
women suffer from mental illness33  Many people who live with mental illness are 
homeless because they are discharged from institutions such as hospitals without 
community support.   

 
68. The number of families on the social housing waiting list has increased greatly:  more 

than 31, 000 children are on the waiting list.  At the current rate of placement, families 
would have to wait 17 years to obtain housing.34 

 
69. Children who are homeless or facing repeated moves because of inadequate living 

conditions experience higher than average mental health problems, higher school drop 
out rates, increased pregnancy rates for youth and incidence of youth homelessness and 
transience.35 

 

 
32Toronto Disaster Relief Committee, State of Emergency Declaration 1998 at 4. 

33Mayor=s Homelessness Action Task Force, Taking Responsibility For Homelessness: 
An Action Plan For Toronto 1998 at iv. 

34Ibid 

35Ann M. Fitzpatrick, Effects of Minimum Income Qualifications on Families With 
Children and Youth Seeking Housing (November 11, 1994) at 62 
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3. Hunger Is On The Rise 

 

70. The extremes of hunger and homelessness are growing.  For example, in Toronto, 

Ontario: 

 

71. Emergency shelters for the homeless are full.   
 
72. Over the past decade, the fastest-growing group using shelters are families with children 

and youth under age 18. 
   
73. Families represent about 46% of the people using hostels 
 
74. 1, 360 homeless children are living in Toronto hostels 
 
75. 31, 000 children are on the waiting list for subsidized housing (about 1/3 of the people on 

the list) 
 
76. Children needing food relief in the Toronto area has risen from 32, 000 in 1989 to more 

than 60, 000 children in 1998.  That is an increase of 28,000 or 87% 
 
77. 40% of those receiving food relief are children 
 
78. Parents go hungry to feed their children.  Toronto food banks are now seeing signs of 

severe hunger.  In some cases, children go without food along with their parents.  23% of 
children living in single parent families using Toronto's food banks go hungry for two 
days or more per week.36   

 

79. The Committee on Economic, Social and Cultural Rights has expressed Agrave concern@ 

about the consequences of poverty in Canada for vulnerable groups: 

 
The Committee notes with grave concern that with the repeal of 
CAP and cuts to social assistance rates, social services and 
programmes have had a particularly harsh impact on women, in 
particular single mothers, who are the majority of the poor, the 
majority of adults receiving social assistance and the majority 
among users of social programs. 

 
 

36The following statistics related to hunger and homelessness in Toronto are from Metro 
Campaign 2000, Child Poverty in Toronto, 1998. 
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The Committee is gravely concerned that such a wealthy country 
as Canada has allowed the problems of homelessness and 
inadequate housing to grow to such proportions that the mayors of 
Canada=s ten largest cities have now declared homelessness a 
national disaster. 

 
The Committee is concerned that provincial social assistance rates 
and other income assistance measures have clearly not been 
adequate to cover rental costs of the poor.  In the last five years, 
the number of tenants paying more than 50% of income towards 
rent has increased by 43%.37  

 

80. The above synopsis of poverty in Canada provides some context for the Committee's 

review of Canada's report under the Covenant.  Our submissions in relation to specific 

provisions of the Covenant are set out in Part II.  

 
37Committee on Economic, Social and Cultural Rights, Concluding Observations, Canada 

(December 1998) at paragraphs 23-25. 
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 PART II:  CANADA'S COMPLIANCE WITH THE COVENANT 

 

A. The Status of International Law In the Canadian Legal Order 

 

81. International human rights law does not receive significant weight in the development of 

Canadian jurisprudence.  Moreover, the repeal of CAP by the Federal Government will 

further hamper the Federal Government=s ability to secure provincial compliance with 

international human rights norms, including those contained in the Covenant.  The impact 

of the repeal of CAP on the government=s ability to ensure implementation of Covenant 

obligations is discussed in Part I.   This next part of our submissions provide a discussion 

of Canada=s reluctance to allow international law to effect the domestic legal order. 

 

1. Courts and Counsel For Canada Show Marked Resistance To International Law  

 

82. In its report, Canada claims that "there have been many cases relying upon the Covenant 

as an aid to interpreting the Canadian Charter of Rights and Freedoms."38 This is only 

partially correct.  There have been some cases which recognize the efficacy of 

international law to a certain extent.  In truth, however, Canadian courts and lawyers 

representing Canada in court have generally shown a marked resistance to using 

international law and counsel for Canada have repeatedly sought to restrict reliance on 

international law.  The resistance to international law extends to the Covenant.   

 

 
38Fourth Report of Canada at paragraph 8. 
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83. CCPI, NAPO and CERA will focus on three points in this regard.  First, as the case of 

Baker v. The Minister of Citizenship and Immigration39 confirms, the Canadian 

government in its representations before courts and has explicitly rejected the argument 

that international law creates legal obligations in Canada.  Courts have also adopted this 

position.  Second, Canadian judges, at the urging of counsel for the government, 

frequently ignored international legal arguments when they are presented by individuals 

who seek to have their rights recognized.  Finally, even the Supreme Court of Canada, 

which is often the most receptive to international legal arguments, has used international 

law in the past to narrow the scope of individual rights.   

 

a. Failure of Courts to Accept Covenant As An Aid To Interpreting Canadian 
Charter of Rights and Freedoms or Statutes 

 

84. Baker represents the best example of resistance on the part of courts to using international 

law as an aid to interpreting domestic legislation.  Mavis Baker is an immigrant woman 

from Jamaica who entered Canada in 1981.  She was ordered deported in 1994 for having 

overstayed her visitor's permit.  At the time the deportation order was issued, she had four 

children all of whom were Canadian citizens.  Immigration officers had discretion to 

permit her to stay in Canada on "humanitarian and compassionate grounds" but they 

refused to exercise this discretion in her favour.    

 

85. Baker was heard by the Federal Court of Appeal in 1996.  Counsel for Ms. Baker argued 

that in deciding to deport Ms. Baker, Canada had not taken sufficient notice of its 

international legal obligations.  In deciding against Ms. Baker, the Federal Court of 

Appeal stated "It is clear that a treaty made by the executive branch of government does 

not have the legal effect over rights and obligations within Canada unless implemented 

by statute."  The Federal Court also effectively rejected the argument that domestic laws 

should be interpreted in light of international law where ever possible.  In the Court=s 

opinion, such an approach to statutory interpretation would undermine the federal nature 

of the Canadian state because  it would mean that the Executive which ratifies 

international treaties was imposing its agenda on Parliament.  The Court was also 

 
39Baker v. The Minister of Citizenship and Immigration, [1997] 2 F.C. 127. 
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concerned that the federal government by ratifying international treaties was creating 

obligations for provincial governments. 

 

b.   Arguments of Government Counsel Against the Use of International Law 

 

86. Baker was heard by the Supreme Court in November of 1998 but the court has yet to 

render a decision.  

 

87. Ms. Baker and the intervenors, of which CCPI was one, argued at the Supreme Court that 

Canada has bound itself to implement the protections of the Covenant.  Accordingly, 

consideration of the Covenant and other relevant international instruments was not just 

appropriate but expected.  Significantly, Counsel for Canada rigorously opposed the 

notion that international law constituted a source of rights.  Counsel for the Canadian 

government stated in its submissions before the Supreme Court that where an 

international treaty is "not embodied by statute in Canadian law, it is not part of domestic 

law and cannot give rise to legal rights and obligations."40   

 

88. Counsel for Canada urged the Supreme Court to adopt the position of the Federal Court 

of Appeal.  That is, counsel argued that courts should not  interpret statutes in light of 

Canada=s international legal obligations because that would result in the  federal 

government imposing obligations on provincial governments in a manner that is 

inconsistent with the Canadian law.   

 

89. CCPI, NAPO and CERA submit that such a proposition puts Canada in violation of 

article 27 of the Vienna Convention on The Law of Treaties which prohibits states from 

invoking their own internal order as a reason for refusing to comply with international 

obligations.  Indeed, Canada has advised this Committee that it is committed to ensuring 

compliance with the Covenant notwithstanding its federalist structure and the division of 

powers.41  While Canadian representatives make such claims at the international level, 

 
40See the factum of the Minister of Citizenship and Immigration (SCC No. 25823) at 

paragraph 56.  

41See for example Canada=s current report at paragraph 277. 
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counsel for Canada have adopted an opposite stance in court.   

 

90. Counsel for Canadian governments have argued against the use of international law in 

Charter interpretation in other several other cases.  For example: in Masse et.al. v. The 

Attorney General for Ontario, Counsel for the government of Ontario claimed that Athe 

fact that a right is protected under international law does not necessarily mean that it is 

protected under the Charter.@42 The same claim was made by Counsel for the 

Government of Ontario in Falkiner et. al. v. The Queen in Right of Ontario43 (For a fuller 

discussion of these cases, see the analysis under articles 2 and 26) 

 

c. Tendency of Lower Courts to Ignore International Law Arguments Altogether 

 

91. The general resistance to international law and reluctance to take Canada's international 

legal obligations seriously is also evident in the tendency of courts, particularly those at a 

lower level, to ignore arguments based on international law when such arguments are 

presented to them by counsel. The case of Masse v. The Attorney General of Ontario 

provides a good example.   

 

92. In that case, the court had before it extensive legal submissions with respect to Canada's 

international legal obligations.  Counsel for the claimants and the intervenor argued that 

rights recognized under the Charter of Rights and Freedoms must be understood in light 

of Canada's obligations under international instruments.  Counsel then provided extensive 

submissions with respect to the substantive content of these obligations.  Particular 

emphasis was paid to the Universal Declaration of Human Rights, the Covenant on 

Economic, Social and Cultural Rights and the Convention on the Rights of the Child. 

 

 
42Masse v. Ontario (1996) 134 D.L.R. (4th) 20, leave to appeal to Ontario Court of 

Appeal denied (1996), 40 Admin. L.R. 87N, leave to appeal to Supreme Court of Canada denied 
(1996), 39 C.R.R.(2d) 375.  See government pleadings at paragragph 77. 

43Falkiner v. Ontario (1997) 140 D.L.R. (4th) 115 (Ont. Ct.) 
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93. In rendering its decision, the Court ignored the international law dimensions of the case.  

Similarly, the Ontario Court(General Division) in Falkiner, et.al. v. The Queen in Right 

of Ontario and in Ferrel v. Attorney General of Ontario44  ignored submissions with 

respect to international law.  In the same manner, the Manitoba Court of Appeal ignored 

international legal arguments in Fernandes and Director of Social Services (Winnipeg 

Central).45 

 

94. While the tendency to ignore international legal arguments is most pronounced in lower 

courts, the Supreme Court of Canada has also failed on occasion to turn its mind to 

international law when such arguments are presented before it.  In Eldridge v. Attorney 

General of British Columbia, et.al.,46 CCPI advanced the argument that international law 

required the government to take positive steps to ameliorate disadvantage and 

discrimination vis-a-vis the rights of those with disabilities.  In rendering its decision in 

Eldridge, the Supreme Court made no reference to international law. 

 

d. International Law  Used to Narrow Rights Available Under Charter 

 

95. Although the Supreme Court has used international law in the past to interpret Charter 

rights, it has also invoked the Covenant to narrow the rights afforded to individuals under 

the Charter of Rights and Freedoms.   

 

96. In R. v. Prosper47, the Court was asked to rule on whether the Charter of Rights and 

Freedoms required that an individual had the right to free and immediate preliminary 

legal advice upon request.  The issue came up because the appellant, Mr. Prosper, had 

been detained by police on a Saturday afternoon because he appeared to be driving while 

intoxicated.  Police advised Mr. Prosper of his right to legal aid and gave him a list of 

 
44Ferrell v. Ontario (1997) 149 D.L.R. (4th) 335 (Ont. Ct.) 

45Fernandes and Director of Social Services (Winnipeg Central)(1992) 93 D.L.R. (4th) 
402 (Man. C.A.) 

46Eldridge v. British Columbia (Attorney General) (1997) 151 D.L.R. (4th) 577 (S.C.C.) 

47R.. v. Prosper, [1994] 3 S.C.R. 236. 
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legal aid lawyers.  However, Mr. Prosper was not able to reach a legal aid lawyer.  He 

was advised of his right to call a private lawyer but he declined to do so because he could 

not afford their services.  Police then administered a breathalyser test and ultimately 

charged Mr. Prosper with impaired driving.  

 

97. The court unanimously decided that Mr. Prosper did not have a constitutional right to free 

legal and immediate legal advice upon request.  In reaching this decision, at least one 

member of the court determined that the right to legal advice did not exist in the 

circumstance because parliament had chosen not to constitutionalize the right to state-

funded legal counsel in circumstances similar to those of Mr. Prosper.  The court 

reasoned that because the right to counsel under the Covenant was apparently wider than 

the right to counsel as expressed under the Charter, then Parliament must have intended 

to reject the right to counsel as understood under the Covenant in favour of a lesser right. 

 

98. In other words, the Covenant was used to narrow Charter rights.  Rather than promoting 

an interpretation of the Charter of Rights and Freedoms that it consistent with 

international law, this approach to Charter interpretation results in inconsistencies 

between the Charter and the Covenant. 

 

99. In its current report to this Committee, Canada claims that A[O]ne of the important 

effects of the Charter on the Canadian legal landscape has been the growing awareness on 

the part of lawyers, judges and tribunal members of international human rights 

instruments generally.@48  The above discussion of the use of international law by 

Counsel for Canada and by members of the judiciary should shed significant doubt on 

this.  

 

PROPOSED RECOMMENDATIONS: 

 

100. Counsel for Canada and the provinces should consistently adopt a litigation strategy to 

which is mindful of consistent with Canada=s obligation to give effect to its international 

legal obligations 

 
48at paragraph 31. 
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101. Members of the judiciary and administrative decision-makers should have regard for 

Canada=s international legal obligations in the sphere of human rights and should be 

prepared to vindicate those obligations in their decision-making. 

 

102. International human rights law should not be used to narrow the scope of rights in 

Canada.  Where there is an ambiguity or silence in domestic laws or procedures, courts 

and governments should adopt a statutory interpretation which brings Canada in line with 

its international human rights obligations.  To this end, Canadian courts and governments 

should reaffirm the presumption of statutory interpretation that parliament intends to 

legislate in compliance with its international legal obligations. 

 

103. All members of the judiciary and all administrative decision-makers should receive 

ongoing training in international human rights instruments designed to raise their 

awareness and acceptance of Canada= obligation to give effect to its obligations under 

international human rights law.  
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B. Article 2:  Non-discrimination With Respect To Covenant Rights 

And Right To An Effective Remedy  
 

1. Failure of Federal Government to Provide Protections Against 

Discrimination on the Basis of Asocial origin@ and "property, birth or other 

status" 

 

104. See discussion under article 26. 

 

2. Failure of Federal and Some Provincial Governments to Provide Protections 

Against Discrimination on the Basis of "political opinion" 

 

105. This Committee has previously expressed concerns about the failure of Canadian Human 

Rights legislation to provide protections on the basis of Apolitical opinion.@49  Since the 

Committee last reviewed Canada and expressed its concerns, Apolitical opinion@ remains an 

unprotected ground of discrimination in several Canadian jurisdictions.  Recently, the 

Ontario Human Rights Commission -- a body entrusted with investigating discrimination in 

Ontario -- and an Ontario lower court ruled that individuals do not have a right to be free 

from discrimination on the basis of political opinion.50 

 

106. The Government of Ontario also eliminated all funding to the Centre For Equality Rights 

in Accommodation (CERA) as of 1997.  CERA handled the majority of human rights 

complaints in housing in Ontario and had relied on the Government of Ontario for 90% 

of its funding for this work.   The government which cut CERA=s funding has a 

conservative philosophy which stresses that government has given too many Ahand-outs@ 

to equality seeking groups.   

 
49See for example Human Rights Committee, Fortieth Session, Summary Record of 

1009th to 1036th meetings, CCPR/C/SR.1009-1036/Corrigendum 27 November 1991 at 
paragraph 60.  

50Jazairi v. Ontario (Human Rights Commission) [1997] OJ No. 2847 (Ont. C.A.) 
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3. No Effective Remedy For Discrimination  

107. Canada claims that "the rights recognized in the Covenant are protected in Canada by a 

combination of constitutional, legislative and other measures."51  In reality, however, 

even though Canadians have legal protection against discrimination on some grounds 

enumerated in the Covenant, the rights are often illusory because an effective remedy is 

denied contrary to article 2(3) of the Covenant.   

 

108. Canada has a unique system of human rights enforcement which, in our submission, is 

inconsistent with international standards of the rule of law.  A person who alleges that a 

right under human rights legislation has been infringed may file a "complaint" with a 

provincial or federal "Human Rights Commission"  Human Rights legislation has been 

recognized as having a "quasi-constitutional" status in Canada meaning that these kinds 

of claims are supposedly given high priority and recognition within our legal structure.   

 

109. The Commission is responsible with mediating and adjudicating claims of discrimination 

on the basis of enumerated grounds, including those covered by the Covenant.  For 

example, the Commission oversees complaints about discrimination on the basis of 

religion (article 18), freedom of expression (article 19), and freedom of association 

(article 22).  

 

110. The Commission is charged with investigating the complaint and with seeking to settle it. 

 However, at the end of that process, which in many cases lasts many years, the 

Commission has the discretion as to whether to proceed with the complaint to a human 

rights tribunal.  This is consistent with other human rights regimes, such as those in the 

United States, the U.K. and others.   

 

 
51at paragraph 22. 
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111. What is aberrant about the Canadian system, outside of Quebec, however, is that if the 

Human Rights Commission exercises its discretion not to proceed, the complaint is 

barred from proceeding on his or her own.  As a result of the Supreme Court of Canada 

decision in Seneca College v. Bhaduria,52 those who face discrimination are prevented 

from going directly to the courts or other decision-making bodies for a determination of 

their rights under human rights legislation.  Thus, when the commission decides on a 

discretionary or administrative basis not to proceed with a complaint, the claimant is left 

without any ability to have a fair determination as to whether a quasi-constitutional right 

was infringed, or to secure an appropriate remedy.  In short, the Commission does not 

have the authority to determine if a right has been infringed, but the authority to prevent a 

complaint from proceeding to a tribunal where that authority resides.     

 

112. Human Rights Commissions only allow a tiny fraction, the area of 1-4% of complaints to 

proceed.  The rest simply die with the Commission.  In Ontario, the Commission was 

explicitly instructed by a Committee of the Ontario Legislature to dismiss more 

complaints in order to reduce the workload.  The Ontario Human Rights Commission 

now proceeds to tribunals in about 1% of cases filed.  The rest are never adjudicated.53  

[Decisions of Human Rights Commissions are made behind closed doors, minutes are 

confidential and parties are not permitted to attend.] 

 

 
52Seneca College v. Bhaduria, [1981] 2 S.C.R. 181 

53CERA is one of the few equality seeking groups which continues to devote 
considerable time to advancing claims under human rights legislation (despite 90% funding cuts 
by the Ontario government).  In the past, of about the 70 complaints filed yearly, an average of 
10 would be referred to a Board of Inquiry for a hearing.  In recent years, only 2 or 3 cases a year 
have been referred to a Board.  We receive approximately 50-80 decisions a year dismissing 
complaints from low income complainants denying them a hearing.   

113. While CCPI, NAPO and CERA believe that there should be a specialized body like the 

Human Rights Commission to oversee allegations of discrimination in Canada,  we also 

believe that it must be an authoritative body with the resources, skills and commitment to 

resolving complaints in an effective and timely manner.  We are not suggesting that the 

human rights commissions should relinquish their function of investigating and taking 

carriage of human rights complaints altogether.  Rather our position is that where the 
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commission takes an unreasonable length of time to investigate a complaint, or where it 

dismisses a complaint which an equality seeker believes has merit, then the individual 

should be free to proceed on their own to argue their case before a tribunal.  In other 

words, there should be a "safety valve" within the system which permits those alleging 

discrimination to find their way before tribunals independent of human rights 

commissions and a means whereby individuals can secure a determination of their rights 

even where human rights commissions do not consider their issues a priority. 

     

114. The ineffectiveness of the Human Rights Commission in Canada is no secret.  Individuals 

alleging discrimination generally know that filing a complaint with Commission will not 

assist them in real way.  For example, a person being denied a rental accommodation 

because of racism knows that the Commission will not get around to investigating their 

complaint for months, perhaps even years.  Canadians also generally know that if they are 

among one of the lucky 1-4% to have their case referred to a tribunal for a hearing, it can 

often take several more years to obtain a decision.   Those who do not feel the imperative 

to respect other's rights not to be discriminated against have the same knowledge.  The 

result is that most discrimination in Canada is not challenged.  Where it is challenged, 

usually nothing is done about it. 

 

4. Serious Concern Over Reduced Judicial Scrutiny in Cases Where 

Government Does Act to Alleviate Disadvantage and Discrimination 

 

115. In Lovelace v. The Queen In Right of Ontario54 the Ontario Court of Appeal found that 

the granting of a casino license by the Ontario provincial government to a particular 

Aboriginal community was designed to ameliorate the poverty of that community and 

could not therefore be challenged by other communities that had been left out of the 

project.  In other words, the project was designed to address the social and economic 

conditions of Indian bands in Ontario; thus section 15(2) programs ought to be subject 

only to "limited judicial scrutiny" under section 15 of the Charter.  

 

116. Section 15 of the Charter reads: 

 
54Lovelace v. The Queen In Right of Ontario, 148 D.L.R. (4th) 126. 
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 (1)  Every individual is equal before and under the law and has the right to the 

equal protection and equal benefit of the law without discrimination and, in 

particular, without discrimination based on race, national or ethnic origin, colour, 

 religion, sex, age or mental or physical disability.  

 

 (2)  Subsection (1) does not preclude any law, program or activity 

that has as its object the amelioration of conditions of 

disadvantaged individuals or groups including those that are 

disadvantaged because of race, national or ethic origin, colour, 

religion, sex, age or mental or physical disability.  

 

117. The court found that a reduced level of judicial scrutiny in ameliorative programs is 

mandated by section 15(2) in order to ensure that governments will not be discouraged 

from initiating such programs in the first place by fear of  litigation by  those 

disadvantaged groups that are left out.  

 

118. The Supreme Court of Canada has decided that it will hear the Lovelace case.  A hearing 

and decision are still pending. This case will bring before the Supreme Court for the first 

time the question of whether s.15(2) of the Charter may affect the standard of section 15  

review of programs addressing a broad range of social and economic needs, including 

health, education, housing, community development and social services, where the 

recipients of the programs are poor.    The case thus raises directly the application of 

section  15 to virtually  all of  the programs through which people living in poverty 

interact with governments and on which they may rely for survival. Accordingly, 

statements by this Committee affirming that courts have a duty to ensure Covenant rights 

and that a limited level of judicial scrutiny is not appropriate where fundamental human 

rights are at stake would prove invaluable. 

 

119. CCPI, NAPO and CERA are extremely concerned that lowering the standard of judicial 

scrutiny for violations of equality rights in programs designed to ameliorate social and 

economic disadvantage will have catastrophic results for the equality rights of poor 

people.  A reduced  standard of review in programs addressing poverty would essentially 
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mean that people living in poverty are deemed to have traded in their equality rights in 

exchange for benefiting from government programs.   

 

120. Such reasoning reinforces discriminatory attitudes towards people in poverty, according 

to which they ought to be grateful for government programs rather than claiming the 

benefit of such programs as a right. This rationale is inherently hostile to the whole 

purpose of equality rights and  perpetuates the idea that poor people are not equal citizens 

with equal rights to equality and dignity, entitled to the equal protection of the Charter. 

 

121. CCPI, NAPO and CERA are also concerned that the Court of Appeal in the present case 

approaches the interpretation of section 15(2) in the context of an assumption that 

governments are not required to provide ameliorative programs so as to promote equality. 

 The court reiterates the statement by the British Columbia Court of Appeal in Eldridge, 

that governments are not required by section 15 to redress social and historical 

disadvantage.  It therefore declares that  courts are not entitled  to consider whether 

ameliorative programs are effective or far-reaching enough.  CCPI, NAPO and CERA 

contend that programs which are designed to ameliorate disadvantage, because they are 

relied on by the most vulnerable groups in society, warrant the highest level of judicial 

scrutiny under section 15.    While section 15(2) precludes challenges from advantaged 

groups to ameliorative programs, it should not absolve governments from demonstrating 

that any exclusion of disadvantaged groups is justified as a reasonable limit on rights in 

accordance with section 1 of the Canadian Charter.    

 

5. Excessive Judicial Deference Where Legislation Enacted to Remove 

Covenant Rights 

 

122. Courts show excessive deference to legislative decisions to extinguish previously existing 

Covenant rights.  Courts take this stance because they do not recognize that there is an 

affirmative duty on governments to act so as to ameliorate disadvantage and secure the 

rights contained in the Covenant for all individuals within Canadian jurisdiction.  The 

case of Dunmore illustrates this point with reference to the right to bargain collectively 

under Article 22 of the Covenant.  The Ferrell case illustrates this point with reference to 

the right to an employment equity scheme. 
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a. Dunmore v. Ontario 

 

123. Agricultural workers in Ontario are denied the right to bargain collectively.  They are 

excluded from the labour relations scheme which sets out the respective rights of workers 

and their unions and of employers. 

 

124. The first legislation in Ontario creating a framework for the establishment of trade unions 

and collective bargaining was enacted in 1943: An Act to Provide for Collective 

Bargaining, S.O. 1943, c. 4. That Act, modelled on the American National Labor 

Relations Act ("Wagner Act"), contained a list of excluded classes, including "domestic 

servants", "members of any police force", certain other public employees, and "the 

industry of farming": s. 24. Although the statutory framework has changed, the exclusion 

of those engaged in agricultural work has continued to this day, with the exception of one 

brief period from June 23, 1994 to November 10, 1995.   During that time, the union 

activities and collective bargaining rights of agricultural workers were governed by the 

Agricultural Labour Relations Act, 1994, S.O. 1994, c. 6, ("ALRA") 

 

125. The ALRA was repealed by the newly elected Progressive Conservative Government in 

1995: Labour Relations and Employment Statute Law Amendment Act, S.O. 1995, c. 1 

("LRESLAA").  LRESLAA not only repealed ALRA but also provided that any 

agreements certified under ALRA were terminated, as were any certification rights of 

trade unions. 

 

126. CCPI, NAPO and CERA regard the exclusion of agricultural workers from the right to 

collective bargain a clear violation of Article 22 of this Covenant.  However, we raise this 

case under article 2 of the Covenant because when agricultural workers sought to have 

their rights recognized in court, they were denied an effective remedy.55   

 

 
55Dunmore v. Ontario (1997) 155 D.L.R. (4th) 193. 

127. The repeal of agricultural workers= rights to bargain collectively was challenged in 

Dunmore.  The claimants in that case applied to the court to have the legislation 
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removing the workers= rights struck down in favour of the previous legislative scheme 

which permitted workers that right.  The court found that Athere can be no doubt that the 

repeal of ALRA by LRESLAA, combined with LRA, denies agricultural workers the 

right enjoyed by most other workers in Ontario to engage in collective bargaining.@ It 

further found that agricultural workers are among the most exploited and vulnerable 

workers: Athey are poorly paid, face difficult working conditions, have low levels of skill 

and education, low status and limited employment mobility.@  Yet, the court refused to 

strike down the legislation which made it illegal for agricultural workers to engage in 

collective bargaining.  

 

128. One of the main reasons for the court=s refusal to strike down the legislation is because 

the judge in that case refused to acknowledge that there is a duty on governments to act 

so as to provide effective and meaningful recognition and enforcement of rights.  In his 

words, Awhat the applicants seek is to impose upon the province a positive duty to 

enhance the right of freedom of association by creating in their favour a legislative 

scheme conducive to the enjoyment of that important right.@  Ultimately, the judge 

refused to recognize that positive duty.  The decision stated,    

In my view, if the Legislature is free to decide whether or not to 

act in the first place, it cannot be the case that once it has acted in a 

manner that enhances or encourages the exercise of a Charter right, 

it deprives itself of the right to change policies and repeal the 

protective scheme. To hold otherwise would be to create a broad 

class of statutes that would enjoy the status of a constitutional 

guarantee as they would be immune from repeal. If there is no 

constitutional right to require the Legislature to act in the first 

place, it is difficult to see how there can be a constitutional right to 

maintain in place whatever the Legislature of the day has decided 

to enact. 

 

b. Ferrell v. Ontario 
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129.  In rendering its decision, the court in Dunmore  relied heavily on a previous judgement 

in Ferrell v. Ontario.56  Ferrell dealt with a challenge to the repeal of employment equity 

legislation by the same Conservative Government in Ontario which repealed the rights of 

agricultural workers to bargain collectively. 

 

130. Members of groups representing disadvantaged individuals applied to the courts for an 

order declaring that the repeal of the Employment Equity Act was unconstitutional and of 

no effect on the grounds that their equality rights under section 15 of the Charter . 

 

131. Those challenging the repeal of the Employment Equity Act argued that the major 

international human rights instruments which Canada had ratified, including the 

Covenant on Civil and Political Rights, re-affirmed the principle of non-discrimination 

and obliged states to take positive measures to eliminate discrimination. 

 

132. In ruling in favour of the government, the court found that there was no duty on 

government to act so as to eliminate discrimination. 

[The legislature] has decided not to speak in the domain of 

employment equity. It     has decided to leave this, at least for the 

time being, to the realm of private activity.     Although many 

people, including the applicants, may regret and oppose the 

decision, the Legislature is entitled to make it. 

 

133. This decision of the lower court was reviewed and affirmed by the Ontario Court of 

Appeal in December of 1998. 

 

 
56Ferrell v. Ontario (Attorney General) 149 D.L.R. (4th)335 (Ont. Ct.) Affirmed Ontario 

C. Of Appeal [1998] OJ No. 5074. 
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134. Courts in Canada continue to insist that there is no positive obligation on governments to 

ameliorate disadvantage.  Lower courts are particularly insistent on this point.  The 

Supreme Court of Canada has ruled that such a duty does exist.57 This is a welcome 

development.  However, the Supreme Court has placed two important restrictions on this 

duty.  First, it has acknowledged that governments may invoke section 33 of the Charter 

to limit equality rights.   Section 33 is the provision within the Canadian Charter which 

permits governments to override rights violations even though they contravene the 

Charter.  This Committee has expressed concerns  about the potential use of section 33 in 

the past. 58  Second, the Supreme Court has stated that the government does not have an 

absolute duty to act to ameliorate discrimination.  Rather, the Court concluded that once 

the government chose to provide a benefit, it had to provide it equally to all. 59 

 

PROPOSED RECOMMENDATIONS:  

 

135. Canada should recognize that it has a positive obligation under the Covenant to eliminate 

discrimination.  Particular emphasis should be placed on discrimination suffered because 

of Asocial origin...property, birth or other status@ given that governments and the 

judiciary appear recalcitrant to protect individuals who live in poverty from 

discrimination and the disadvantages that come with living in poverty. 

 

136. Canada should recognize that it has a duty to eliminate discrimination in fact and not 

simply in law. 

 

 
57Eldridge, supra, and Vriend v. Alberta [1998] 1 S.C.R. 493. 

58See Human Rights Committee, Fortieth Session Summary Records of the 1009th and 
1036th Meetings CCPR/C/SR.1009-1036/Corrigendum 27 November 1991 at par. 56 and 57   

59Eldrige, supra. 

137. To this end, Canada should ensure that all grounds protected under the Covenant are also 

protected in provincial and federal anti-discrimination legislation.  Particular emphasis 

should be placed on the rights to freedom from Covenant right to be free from 

discrimination on the basis of Apolitical opinion@ and on the basis of Asocial 
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origin...property, birth or other status.@ 

 

138. Canada should also ensure that human rights commissions receive the training and 

resources needed to provide effective remedies to those who allege discrimination.  

Further, the independence of human rights commissions from ruling political parties 

should be protected. 

 

139. Canada must ensure that programs aimed at alleviating disadvantage achieve their desired 

end and that they do not become subject to reduced judicial scrutiny in this regard. 
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C. Article 6: The Right To Life  
 

1. Right to Life Vis-a-Vis Canada Means The Right to The Basic Necessities of 
Life 

 
140. As stated at the outset of our submissions, CCPI, NAPO and CERA begin from the 

premise that civil and political rights are interdependent and indivisible from social, 

economic and cultural rights.  Moreover, CCPI, NAPO and CERA are mindful of the fact 

that General Comment 6 indicates that "the expression 'inherent right to life' cannot 

properly be understood in a restrictive manner, and the protection this right requires that 

States adopt positive measures."   

 

141. Accordingly, CCPI, NAPO and CERA advocate an approach to article 6 and the "right to 

life" in the Canadian context which encompasses the right to basic necessities.  CCPI, 

NAPO and CERA believe that an affluent country like Canada must be held to high 

standards with respect to the right to life.  Given Canada's affluence and resources, the 

right to life cannot mean simply that individuals are to be kept alive at a bare minimum 

level of existence.  

 

142. Significantly, Canada has taken an interdependence approach to Article 6 in its previous 

reports to this Committee.  Canada's first report under the Covenant explicitly linked the 

right to life to the right to social assistance.  In the report=s examination of federal laws 

impacting on compliance with the Covenant, the following passages appear under the 

heading "Article 6"   

 

Paragraph 1:  The right to life has been recognized and protected 
by the Parliament of Canada.  In this regard, the preamble of the 
Canadian Bill of Rights states that the dignity and worth of the 
human person are the two principles on which the Canadian nation 
is founded 

 
In addition to monies which it directly gives to individuals through 
programs such as family allowances and old age security (Family 
Allowances Act, 1973; Old Age Security Act), the Government of 
Canada subsidizes various provincial and territorial health and 
welfare programs throughout Canada.  In this context, hospital and 
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health insurance programs should be mentioned (Federal-
Provincial Fiscal Arrangements and Established Programs 
Financing Act, 1977)60   

 

143. On March 23, 1983, Canada submitted a Supplementary Report to respond to questions 

raised by the Human Rights Committee.  One of the questions posed to Canada was 

phrased as follows: 

 

Is article 6 considered in Canadian law to impose on the State the 
obligation to take socio-economic measures to protect the right to 
life? 

 

144. Canada's reply to this question reads: 

 

Article 6 of the Covenant requires Canada to take the necessary 
legislative measures to protect the right to life.  These measures, as 
indicated by Canada in its report, may relate to the protection of 
the health or social well-being of individuals.  However, it should 
be noted that this Article only imposes a minimum requirement.  It 
must be supplemented by the provisions of the International 
Covenant on Economic, Social and Cultural Rights.61 

 

145. Similarly, Canada's second report also indicates that the right to life engages duties to 

provide "a variety of social and economic assistance programs."62 

 

 
60First Report of Canada under The Covenant on Civil and Political Rights at 19 and 22. 

61Supplementary Report of Canada On The Application of The Provisions of The 
International Covenant on Civil and Political Rights In Response To Questions Posed By The 
Human Rights Committee In March 1980, Department of the Secretary of State (March 1983) at 
23. 

62Second Report of Canada Under The Covenant on Civil and Political Rights at 
paragraph 20 

146. The Committee on Economic, Social and Cultural Rights has roundly criticized Canada 

for failing to ensure a protection of the right to the basic necessities of life.  For example, 

in its review of Canada in November of 1998, the Committee wrote: 
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The Committee is concerned that the State Party did not take into 
account the Committee=s 1993 major concerns and 
recommendations when it adopted policies at federal, provincial 
and territorial levels which exacerbated poverty and homelessness 
among vulnerable groups during a time of strong economic growth 
and increasing affluence. 63 

 

147. Canada=s current report to this Committee fails to detailed the points that we have raised 

in part I of these submissions regarding the fact that homelessness has been declared a 

national disaster by the mayors of 10 major Canadian cities, poverty has taken a dramatic 

rise despite the gains in Canada's economy, and foodbank use has risen dramatically.  

Canada=s report also fails to detail the measures taken by both federal and provincial 

levels of government which have created even more homeless, hunger and poverty in 

Canada.  

 

148. All of these measures point to the failure of governments in Canada to provide the basic 

necessities for those within Canadian jurisdiction.  As CCPI, NAPO and CERA have 

argued above, the failure of Canadian governments to provide such necessities should be 

seen as a violation of Article 6.   

 

2. Violations of Right to Life Even Under Restrictive Interpretation of Article 6 

 

 
63Committee on Economic, Social and Cultural Rights, Concluding Observations of the 

Committee Regarding Canada E/C.12/1/Add.31 4 December 1998 at paragraph 34. 
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149. Canada takes a more restrictive approach to Article 6 in its current report to the 

Committee than it has in the past.  In its current report, Canada refers simply to measures 

aimed at increasing life expectancy and reducing infant mortality.  Canada cites 

vaccination programs for children, the promotion of breastfeeding, and programs aimed 

at improving the health of babies and pregnant women as evidence of its compliance with 

Article 6.64  

 

150. Yet, Canada can be seen to violate Article 6 even under a more restrictive interpretation 

of the Aright to life@ which consists simply of the duty to guard against extremes such as 

epidemics, lowered life expectancy and infant mortality.   

 

151. Studies have demonstrated that poverty is linked to higher infant mortality, lowered life 

expectancy, increased risks to physical and mental health, higher suicide rates.  Studies 

have also demonstrated that there is a link between poverty and the health of babies. 

Canada fails to address the following crucial issues in its report: 

 

152. Homelessness creates risks of contracting serious diseases. In response to questions posed 

by the Committee on Economic, Social and Cultural Rights in 1998, Canada 

acknowledged that homeless individuals are at high risk for developing diseases like 

tuberculosis.  As Canada observed,    

The homeless are more likely to become exposed to this disease as 
a result of environmental conditions (eg. overcrowding in shelters) 
and their general level of health and immunity is poorer (eg. poor 
nutrition, other medical conditions) thus making them more likely 
to go on and develop active TB [tuberculosis] disease following 
infection compared to the general population.65  

 

 
64at paragraphs 45-48. 

65Responses to the Supplementary Questions Emitted By the United Nations Committee 
on Economic, Social and Cultural Rights (e/c.12/Q/CAN/1) on Canada=s Third Report On the 
International Covenant on Economic, Social and Cultural Rights, Federal Response to Question 
#56.  
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153. Suicide  rates among the unemployed are higher than in the general population. 66 A 

comparison of suicide rates over time suggests that those for Aboriginal people in Canada 

have been higher than for the general population throughout the last 30 to 40 years.  In 

the past 10 to 15 years, rates have been on average about 3 times higher.67  

 

154. Economic instability, which is related to unemployment, affects the mortality rate of all 

age groups. 68 

 

155. The generally higher level of social and psychological stress among the unemployed is 

also associated with poorer mental health.69 

 

156. There is no starker measure of a society's commitment to its children that the infant 

mortality rate" says the Canadian Council on Social Development.  "The persistence of 

higher infant mortality rates in poor neighbourhoods clearly demonstrates the life-and-

death consequences of income equality in Canada."70  As we have already pointed out, 

poverty in Canada goes hand in hand with single motherhood B the poverty rate of single 

mothers in Canada is nothing short of astounding. 

 

157. Based on data currently available for Canada, it appears that the health problems of poor 

children begin at birth and continue to place these children at greater risk of death, 

 
66Marcel Bedard, The Economic and Social Costs of Unemployment, (Human Resources 

and Development Canada June 1996 at 10.   

67Royal Commission on Aboriginal Peoples, Choosing Life: A Special Report On Suicide 
Among Aboriginal People, (Supply and Services Canada 1995) at 11. 

68Marcel Bedard, The Economic and Social Costs of Unemployment, (Human Resources 
and Development Canada June 1996) at 8. 
 

69 Marcel Bedard, The Economic and Social Costs of Unemployment, (Human Resources 
and Development Canada June 1996) at 10. 
 

70National Council of Welfare, Healthy Parents, Healthy Babies (Summer 1997) at 5. 
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disability and other health related problems throughout infancy, childhood and 

adolescence.71 

 
71Ibid at 5. 
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158. Of all the forces that contribute to low birth weight, poverty is one of the most potent.  A 

study of the babies born in 1986 in Canada's 25 largest cities found significant 

difference in birth weight and infant mortality between babies born in the richest 

neighbourhoods and babies born in the poorest neighbourhoods.72   

 

159. The percentage of deaths in the first year of life was 9.9 percent in the poorest 

neighbourhoods or 1.66 times higher than the infant mortality rate of six percent in the 

richest neighbourhoods.73  

 

160. CCPI, NAPO and CERA refer the Committee to the submissions of the Toronto Disaster 

Relief Committee for an account of government action or lack of action in the housing 

sphere which has lead to dramatic increases in morbidity and death. 

 

161. As we have indicated in other sections of this submission, Canadian courts have been 

largely unresponsive to the needs of Canadians living on low incomes.  The general lack 

of success that those living in poverty in Canada have had in gaining legal recognition of 

their plight is symptomatic of the implicit degradation of the poor.  The value of their 

citizenship and their social standing have deteriorated as has the legal recognition of their 

rights.  The cases which illustrate the unresponsiveness of the courts to the rights of those 

living in poverty are discussed below starting at paragraph 168 as well as under Articles 2 

and 26 of these submissions. 

 

3. Repeal of CAP 

 

162. In its submissions, the federal government fails to mention of the repeal of CAP.  On the 

contrary, the government discusses CAP in the context of outlining its compliance with 

article 14, thus creating the impression that CAP remains in force.  

 
72Ibid at 4. 

73Ibid at 5. 
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163. As CCPI, NAPO and CERA have outlined in part I, the repeal of CAP has profound 

consequences for persons living in poverty in Canada.  Without CAP, persons living in 

poverty are vulnerable to losing even more of the little they have.   The repeal of CAP 

has direct relevance to Article 6 of the Covenant because it has resulted in the complete 

loss of the federal legal protections regarding entitlements to social assistance when in 

need. CCPI, NAPO and CERA are concerned that  the situation for those living in 

poverty, while already bad, may grow worse because of the loss of national standards and 

the legal right to enforce such standards. 

 

164. CAP=s repeal was universally condemned by social policy analysts.  The Canadian 

government=s own advisory body on social welfare matters, the National Council of 

Welfare, stated that the repeal of CAP was the Aworst social policy initiative undertaken 

by the federal government in more than a generation.@  It Amarked a giant step backward 

in Canadian social policy...[by]...dismantl[ing] a nation-wide system of welfare and 

social services that took a generation to build.  Sadly, the policies of the 1990s would 

take us back to the 1950's.@74  

 

165. The Caledon Institute, an independent body that is frequently consulted and referred to by 

the Government of Canada stated: 

The future of Canada=s income safety net for the poor and its 
health care system for everyone is being traded off in the frenzy to 
please the Wall Street men in suits -- who chalk up the numbers on 
a ledger but have absolutely no interest in the well-being of people, 
especially poor Canadians.75  

 

 

 
74See National Council of Welfare, The 1995 Budget and Block Funding (Spring 1995) at 

26 and 1. 

75Ken Battle and Sherri Torjman (Caledon Institute), How Finance Re-Formed Social 
Policy (March 1995) 

166. CCPI, NAPO and CERA are particularly concerned that the repeal of CAP and the cuts to 

social assistance programs by the provinces will have a disproportionate impact on 

women, particularly single mothers, visible minorities, Aboriginal people, children, 
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youth, and people with disabilities.  As we oulined in Part I of our submissions, members 

of these vulnerable groups are also overwhelmingly those who live in poverty in Canada. 

 As such, the repeal of CAP and the massive cuts to social assistance programs constitute 

a form of discrimination against these groups by all levels of government in Canada.  

 

167. The Committee on Economic, Social and Cultural Rights made the following comments 

in this regard: 

 
The replacement of the Canada Assistance Plan (CAP) by the 
Canada Health and Social Transfer (CHST) entails a range of 
adverse consequences for the enjoyment of Covenant rights by 
disadvantaged groups in Canada...The Committee regrets that by 
according virtually unfettered discretion in relation to social rights 
to provincial Governments, the Government of Canada has created 
a situation in which Covenant standards can be undermined and 
effective accountability has been radically reduced.76   

 

4. Arguments of Canadian Counsel in Cases Involving The Rights of People 
Living In Poverty to Government Assistance 

 

168. The dismantling of legislated legal protections is parallelled in the Courts by vigourous 

efforts by all levels of government in Canada to have the Charter interpreted as excluding 

the right to the basic necessities of life -- even when the Supreme Court of Canada has 

recognized that it is quite possible to interpret the Charter to protect this right. 

 

 
76Concluding Observations, December 1998, supra at paragraph 19. 

169. The Supreme Court of Canada has consistently stated that the Charter of Rights is 

intended to protect the values of a free and democratic society.  Two of the most 

important of these values Aare respect for the inherent dignity ...[and] commitment to 

social justice and equality.@  Section 7 of the Charter is the primary vehicle for the 

respect, protection and fulfilment of human freedom and Abasic human dignity.@  Section 

7 of the Charter provides as follows: 
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Everyone one has the right to life, liberty and security of person 
and the right not to be deprived thereof except in accordance with 
the principles of fundamental justice.  

 

170. The Supreme Court of Canada stated in the case of Irwin Toys77, that section 7 of the 

Charter should be interpreted as excluding corporate-commercial economic interests bu 

indicated that this section of the constitution may well protect Asuch rights included in 

various international covenants as the right to social security, equal pay for equal work, 

adequate food, clothing and shelter.@ In other words, it has been acknowledged by the 

highest court in the land that section 7 of the Charter can be interpreted so as to provide 

effective remedies to violations against the right to the basic necessities of life.  

Significantly, the Government of Canada and at least three provincial governments 

purport to endorse an interpretation of section 7 of the Charter which includes positive 

social and economic rights.78 

 

171. While the Government of Canada makes such statements before international bodies, 

counsel for the Government of Canada make precisely the opposite claims when 

representing the government before courts in cases involving the rights of those living in 

poverty.  These arguments have proven effective before lower courts.   We have already 

referred two cases, Dunmore and Ferrell, which illustrate this point in our discussions 

under article 2 (see paragraphs 123-133 above).  What follows is an outline of 

government counsel=s argument in other cases which have attempted to establish the 

right to government assistance for those living in poverty.  In each of those cases, 

government counsel has argued that the Charter of Rights and Freedoms, and section 7 in 

particular, does not provide a constitutional protection of the right to income support.  

Counsel was successful in convincing the courts in all of these cases. 

 
77Irwin Toy Ltd. v. Quebec (A.G.) (1989) 58 D.L.R. (4th) 577 (S.C.C.) at 633. 

78Canada=s Response to Supplementary Questions, supra, at question no. 53. 

 

172. In Masse, Counsel for the government of Ontario argued that section 7 of the Charter 

does not apply in the area of social and economic rights because poverty is not something 

which government is constitutionally responsible for causing or alleviating.  Therefore, 
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the application of the Charter is not even triggered.  The Court summarized counsel=s 

arguments in the following terms: 

 

In connection with the Charter arguments, the respondents 
[counsel for the Ministry] argue that the plight of welfare 
recipients, although urgent and serious, relates to their inability to 
provide for themselves.  That inability does not arise from 
government activity and hence under s.32 of the Charter, the 
Charter is not applicable.  They argue that the effect of the 
provincial welfare legislation and its regulations is to alleviate the 
problems and financial burdens of those in need by providing 
financial Alast resort@ benefits. 

 

They argue that while poverty is a deeply troubling social problem, 
it is not unconstitutional.  They also take the position that there is 
no right to social assistance nor to a minimum standard of living 
under section 7.79  

 

173. In the last 7 years, the Courts of Appeal in other provinces have considered issues similar 

to those raised in Masse and without exception rejected any such submissions.   

 

174. Thus, in Conrad,80 a case from Nova Scotia, government counsel argued that section 7 

imposes no obligation on government to act or ensure that social assistance was available 

to people in need.  Government counsel stated: 

 

 
79Masse, supra. 

80Conrad (1994) 130 N.S.R. (2d) 305 (Court of Appeal) affirming (1993) 124 N.S.R. (2d) 
251 . 
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The rights protected by section 7 of the Charter are those which 
protect the citizen from the machinery of the state.  They do not 
guarantee that a benefit, no matter how essential, will be conferred 
if certain conditions are met.81 

 

175. In the province of British Columbia, Courts have consistently held that section 7 of the 

Charter provides no constitutional support for the right to even a bare minimum level of 

existence.  Most recently in 1996, section 7 was argued in a case where newcomers to the 

province were prohibited by regulations from being granted social assistance whatsoever 

until they had lived in the province for three months.  The Court had evidence before it 

that the claimant had been homeless and hungry.  Despite this, counsel for the 

government argued: 

 

that Alife, liberty and security of the person@ does not include the 
right to Income Assistance, which is an economic interest 
unrelated to the social justice system.  Accordingly, the Residency 
Requirement cannot have constituted a deprivation of Alife, liberty 
and security of the person@ for purposes of section 7 of the 
Charter.82 

 

176. Finally, in the province of Quebec, the provincial Supreme Court in Gosselin83 rejected a 

claim by a recipient of a manifestly inadequate social assistance allowance ($170/month) 

that the protection of Alife, liberty and security of person@ in section 7 of the Charter 

included a right to any social assistance, let alone the right to the basic necessities of life. 

 The Court ruled that section 7 of the Charter did not protect any social or economic 

needs. 

 

 
81See Pre-trial Memorandum filed by counsel for the Defendant Municipality of the 

County of Halifax at pp. 15 and 18. 

82The written submissions of the Attorney-General of British Columbia in Federated 
Anti-Poverty Groups of British Columbia v. B.C. (Minister of Social Services) (1996) 41 Admin. 
L.R. (2d) 158 (B.C.S.C.) See pages 71-76 of the Pre-hearing Submissions of counsel. 

83Gosselin v. Quebec [1992] R.J.Q. 1647 (C.S.) at 1669. 
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177. CCPI, NAPO and CERA are gravely concerned that government counsel adopts 

arguments in court that deny government responsibility for protecting the right to life.  

Governments can be voted out of office, but the interpretation of the Charter of Rights 

defines the parameters of human rights protection in Canada.  If our governments succeed 

in convincing the courts to reject an interpretation of the Charter that is consistent with 

the Covenant, we do not see how that loss can reversed 

 

PROPOSED RECOMMENDATIONS:  

 

178. Canada should adopt a broad interpretation of Article 6 as providing basic needs and 

other human rights.  In light of Canada=s obvious means and in keeping with Canada=s 

previous reports to this Committee, Canada should adopt an interpretation of the Aright to 

life@ which incorporates the basic necessities of life.   

 

179. Canada should ensure that it takes positive measures to promote the right to life. 

 

180.  Particular attention should be paid to the plight of vulnerable groups like women, 

especially single mothers, children and youth, visible minorities, Aboriginal people, and 

the disabled and the homeless. 

 

181. Canada should reinstate national standards for social assistance and should ensure that 

there is an effective legal remedy against alleged violations and that individuals have 

legal standing in this regard 



 Article 8: Forced Or Compulsory Labour 
 

 
 51 

Article 8: Forced Or Compulsory Labour 

 

182. Some provincial governments have recently disregarded the right of Canadians to work 

that they accept or freely choose.  Under CAP, provinces were generally prohibited from 

forcing people in financial need to work or perform other activities as a condition of 

receiving welfare.  Since the introduction of the CHST, a number of provinces -- New 

Brunswick, Saskatchewan, Quebec, Ontario, Alberta and British Columbia -- have 

implemented work for welfare or Aworkfare@ programs.  If people refuse to participate in 

the workfare program, they can be denied welfare payments. 

 

183. Workfare is based on two myths: people receiving welfare are lazy so that they have to be 

forced to work; and there are plenty of decent paying jobs available 

 

184. Neither of these claims is true.   

 

185. Moreover, many people on welfare perform valuable work at home, nurturing their 

children and other family members and volunteering in the community.  Much of this 

work is undervalued and unrecognized.  Most people on social assistance are also seeking 

paid work but are having an extremely hard time finding it because our economy is not 

generating enough jobs for all who want and need to work for pay.   

 

186. In most provinces, workfare recipients are not protected under employment standards 

legislation; they do not have the right to join or organize trade unions; and do not receive 

the same benefits or wages as their non-workfare colleagues.  While most provincial 

governments claim to have put safeguards in place to protect workfare recipients, CCPI, 

NAPO and CERA are sceptical that there is the political will to effectively challenge 

unfair and largely unregulated workfare programs. 

 

PROPOSED RECOMMENDATIONS: 

 

187. Canada must re- affirm the right to work freely chosen and end workfare.  
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Articles 7 and 9: Degrading Treatment and Security of Person 

 

188. This Committee has focussed on a holistic understanding of the right to life as the basis 

for the Covenant=s protection of social and economic security of the person.  As such, 

there is no need to ground the protection of this security in other rights in the Covenant.  

However, the rights in the Covenant are no more watertight from each other than are 

United Nations= human rights treaties from each other.  That being the case, CCPI, 

NAPO and CERA ask the Committee to be cognisant of the interpretive relevance not 

only of article 6 but also of articles 7 and 9 to the protection of the dignity of vulnerable 

persons. 

 

189. Article 7 of the Covenant provides a separate normative basis for finding state 

responsibility where the requisite level of severity and feelings of humiliation and 

debasement exist.  In our view, this level of severity is without question present with 

respect to the appalling living conditions of some, if not many, Aboriginal reserves.  It 

the requisite level of severity is also present in relation to many of the affronts to human 

dignity described in this report so as to satisfy the basic threshold criteria of degrading.  

We also point the Committee to the Submission of the Toronto Disaster Relief 

Committee in this regard.   

 

190. Even if the Committee chooses not to make separate findings under article 7, it is 

submitted that the concern to prohibit inhuman and degrading treatment must inform the 

interpretation of the neighbouring protections in articles 6 and 9. 

 

191. As regards article 9, it is clear from the text and from a purposive analysis that Athe right 

to security of person@ is a separate right not as such limited by the detailed provisions 

which follow article 9(1) in the rest of article 9.  Just as the Committee has not been 

formalistic about its interpretation of article 6's Aright to life@ by refusing to read the 

detailed attention to state execution in articles 6(2) to 6(6) as limiting the free-standing 

guarantee in the first sentence of article 6(1), this robust approach may be taken in the 

first sentence of article 9(1).   

 



 Articles 7 and 9: Degrading Treatment and Security of Person 
 

 
 53 

192. It is significant that the delegation of Canada in its recent submissions to the Committee 

on Economic, Social and Cultural Rights has itself pointed to the Aright to life, liberty 

and security of person@ in section 7 of the Canadian Charter of Rights and Freedoms as 

providing protection for the right to an adequate standard of living (see paragraph 170 

above).  Whether that protection is best located in article 6 or article 9 of the Covenant, or 

shared between the two provisions, is of less importance than the fact that the protection 

clearly exists. 

  

193. The interpretation of both or either of these provisions is further assisted by the 

authoritative analysis advanced by Professor Antonio Cassesse that the right not to be 

subjected to inhuman or degrading treatment is applicable to socio-economic conditions.  

His short article published in the European Journal of International Law to that effect is 

appended at the end of this report. 

 

PROPOSED RECOMMENDATIONS: 

 

194. Canada must ensure the dignity and security of all individuals is respected, including 

their economic dignity and security and their right to the basic necessities of life. 

 

195. Canada must take legislative steps to recognize and give effect to the individual=s right 

to the basic necessities of life. 

 

196.  In particular, Canada must ensure that individuals have sufficient means to provide 

adequate housing, food and clothing for themselves and their families. 
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D. Article 14(1):  Equality Before The Courts And Tribunals 
 

1. Failure to Provide Civil Legal Aid 

 

197. Canada's report maintains that "with the financial support of the federal Government, 

each of the provinces has implemented comprehensive legal aid programmes."84  It also 

asserts that "[u]nder the Canada Assistance Plan [CAP], the Government of Canada 

provides financial support to the provinces for their civil legal aid programmes.  

Provincial programmes normally cover such family matters as separation and divorce, 

custody and access to children..."85  

 

198. As our submissions have already set out, CAP has been revoked.  At least one recent and 

authoritative study undertaken for Status of Women Canada has concluded that the 

demise of CAP has resulted in diminished and unstable funding  for civil legal aid. 

 

...the replacement of CAP with the CHST has meant that the 
contribution of the federal government for civil legal aid is no 
longer given to the province in the form of a discrete sum of 
money to be spent only on civil legal aid, but is now part of an 
undifferentiated block out of which provinces may choose to 
provide funding for a broad range of social services....the 
introduction of the CHST has corresponded with a reduction in the 
overall amount of funds the federal government is providing for 
such purposes to the provinces.  
 
Simply put, this means that less money is now available...civil 
legal aid needs must compete with medicare, post-secondary 
education, social assistance and social services for priority in 
funding. ..it is very likely that less money will be available for civil 
legal aid.  

 

 
84at paragraph 143. 

85at paragraph 144 
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...The federal and provincial governments continue to provide a 
distinct and stable fund of money for criminal legal aid 
matters....In contrast, federal funding for civil legal aid has 
experienced a volatile and most probably diminished commitment 
of resources...86  

 

199. By failing to extend the same right (as in serious criminal matters) to legal aid services to 

individuals in civil cases with equally serious consequences (child apprehension, mental 

committal proceedings, and refugee cases for example) the government is further 

entrenching rather than eliminating conditions of disadvantage.  The National Council of 

Welfare, in its report  contend that Canada=s legal aid programs do not serve the needs of 

the poor and that vast numbers of low income people have almost no access to legal 

assistance at all. The Council notes that while criminal legal aid services are essential to 

provide a bare minimum of equal treatment to low-income people, such services are of no 

use to the vast majority of the poor who have never been in trouble with the law.87   

According to the National Council of Welfare Canadians living in poverty need civil 

legal aid services 

As for criminal cases having more drastic consequences, civil 
disputes can have effects which are just as severe, such as the 
removal of a child...in child protection cases, the involuntary 
commitment of psychiatric patients, and the deportation of 
refugees.88 

 

200. Further, the Council recognizes that people living in poverty, by virtue of their 

impoverishment, have a much greater need for civil legal services than people with 

average income. Individuals living in poverty are dependent on law, regulations and 

bureaucracies for their necessities of life.  The Council notes that women, Aboriginal 

people, immigrants, people with disabilities and the elderly have particular difficulties 

causing them to need legal advice and representation. 

 
86Lisa Addario, Getting A Foot in the Door: Women, Civil Legal Aid  and Access to 

Justice (Status of Women Canada, 1998) at 34-35. 

87Legal Aid and the Poor (Ottawa: Supply and Services Canada, 1995) at 9. 

88Ibid at 10. 
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201. Along these same lines, the Ontario Legal Aid Review noted the vulnerability of those 

living in poverty and that @ low-income people need access to legal representation when 

they come into contact with the kinds of legal regimes that intrude upon peoples=s lives 

in some of the most extreme ways imaginable: involuntary treatment, incarceration, the 

apprehension of a child.@89 

 

202. Child welfare agencies estimate that 66-75% of all children under their care come from 

poor families even though such families constitute only about 20% of the population.  In 

fact, Apoverty is the single most prevalent characteristic of these families, who tend to be 

the poorest of the poor@.  In addition, low income single mothers are also the object of 

prejudices and stereotypes which portray them as irresponsible parents with deficient 

parenting skills.90  

 

a. The J.G. Case:  Failure To Provide Civil Legal Aid In Child Custody Proceedings 

 

 
89Report of the Ontario Legal Aid Review: a blueprint for publicly funded legal services, 

Vol. 1 (Toronto, August 1997) at 59. 

90See: Marilyn Callahan, AFeminist Approaches: Women Recreate Child Welfare@ in B. 
Wharf (ed.) Rethinking Child Welfare in Canada (Toronto: McClelland & Stewart, 1993) 172 at 
182-83; Leroy H. Elton,   AWhose Neglect? The State Intervenes@  in For Reasons of Poverty  
(New York: Praeger, 1989)  at 38, 50-52; Canadian Council on Social Development, The 
Progress of Canada=s Children, 1997 (1997) at 30; Craig  McKie, AAn Overview of Lone 
Parenthood in Canada@ in J. Hudson and B. Galaway (eds.) Single Parent Families: Perspectives 
on Research and Policy (Toronto: Thompson, 1993) 53 at 57-58, 60, 65-66; NicoTrocmé  et al., 
AChild Abuse and Neglect in Ontario: Incidence and Characteristics@  (May-June, 1995) Vol. 
LXXIV, # 3 Child Welfare 563 at 571-73; Children Taken into Care, Report  for Manitoba 
Department of Community Services (Winnipeg: R. Sloan & Associates, 1989) at 27 
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203. Some provinces fail to provide civil legal aid even where the rights and interests under 

consideration are of a fundamental importance.  J.G. v. Minister of Health and 

Community Services (New Brunswick)91, proves the point.  J.G. is the mother of 3 

children who are now approximately 12, 10 and 8 years old.  On April 29, 1994, the 

province of New Brunswick initiated legal proceedings whereby it sought to take J.G.=s 

children into state custody for a period of up to six months.  At the hearing into this 

matter, J.G. was not represented by legal counsel.  She could not afford a lawyer.  The 

province of New Brunswick will only provide legal aid where the decision had been 

made to place a child in permanent custody of the state.   

 

204. Five days before the six month temporary custody was scheduled to end, the province 

sought to extend its custody over J.G.=s children for another six months.  Again, J.G. had 

no legal representation.  The case against her consisted of several expert reports and 

professional assessments aimed at establishing that she was an unfit mother.  Fifteen 

affidavits were presented in total.  J.G. herself was confronted by three lawyers, all 

arrayed against her in the making of legal  submissions. 

 

205. J.G. herself was acutely aware of her need for legal representations.  Indeed, she 

organized a bake sale in an attempt to raise money so that she could hire a lawyer to 

represent her in court.  However,  the New Brunswick court decided that J.G. did not 

need legal aid because she understood the nature of the allegations before her and could 

communicate her position.  The judge in that case did not make any findings with respect 

to J.G.=s abilities to: analyse and respond to the evidence introduced  by the 

respondent=s counsel; address evidentiary questions of law arising during the course of 

the hearing; and prepare and present submissions of fact and law at the conclusion of the 

hearing. 

 

206. The J.G. case made its way to the Supreme Court of Canada.  It was heard in November 

of 1998.  A decision is still pending.  CCPI intervened in that case and argued that the 

right to civil legal aid was protected in the circumstance under international law, 

 
91J.G. v. New Brunswick (1997) 145 D.L.R. (4th) 349 (N.B.C.A.) At 356. 
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including the Covenant.  There was no consideration of Canada=s international legal 

obligations by the lower courts or by Counsel for Canada. 

 

207. CCPI, NAPO and CERA are concerned that civil legal aid is currently being provided at 

an inadequate level and that, as evidence by the J.G. case, courts and governments are not 

adequately recognizing the great importance of civil legal aid to the disenfranchised in 

Canadian society.  We are also greatly concerned that the repeal of CAP (see pargraphs 

47-54 above) will result in even less commitment to legal aid by the provinces.    

PROPOSED RECOMMENDATIONS: 

 

208. Canada must ensure that legal aid is provided to all individuals to ensure a fair and just 

determination of their claims.  Particular regard must be had for ensuring that individuals 

who require civil legal aid to secure their rights must have access to such aid. 

 

209. The federal nature of the Canadian state cannot be a reason to fail in this regard. 
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E. Article 17: The Right To Privacy 

 

210. A number of provinces have adopted measures designed to reduce Awelfare fraud.@  

Excessive measures taken by provinces violate the individual=s right to privacy.  In 

Ontario, for example, the government can use finger printing or retinal scanning on 

welfare recipients.  Moreover, governments have passed legislation which permits them 

to unilaterally decide to pay landlords or utility companies directly. 

 

PROPOSED RECOMMENDATION: 

 

211. Governments in Canada must respect the individual=s right to privacy and must 

recognize that measures like finger printing or retinal scanning for the purposes of 

reducing Awelfare fraud@ constitutes an excessive and unwarranted intrusion on privacy. 

  Legislative and any other necessary measures should be taken to ensure that any activity 

of this kind ceases immediately.   The right to privacy is also infringed where 

governments pay landlords or utility companies directly. 
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Article 22:  Right To Freedom Of Association 

 

1. Exclusion of Agricultural Workers From the Right To Bargain Collectively 
in Ontario 

 

212. See paragraphs 123 to 128 above. 

 

2. "Workfare" and the Right to Form and Join A Trade Union 

 

213. When the Canadian government replaced the Canada Assistance Plan with the Canada 

Health and Social Transfer many of the conditions which provinces were required to 

meet for federal funding were removed.  One of these conditions prohibited provinces 

from forcing people in financial need to work, or perform other activities, in order to 

receive welfare.  Since the introduction of the CHST, a number of provinces including 

New Brunswick, Saskatchewan, Quebec, Ontario, Alberta and British Columbia have 

implemented work for welfare (Aworkfare@) programs.  If people refuse to participate in 

workfare programs, they can be denied welfare payments.  

 

214. In most provinces workfare recipients are not protected under employment standards 

legislation; they do not have the right to join or organize trade unions and they do not 

receive the same benefits or wages as their non-workfare colleagues.   CCPI, NAPO and 

CERA are concerned that without even basic employment protections, recipients are 

vulnerable to unscrupulous employers who may threaten or coerce them, leaving them 

without basic financial supports to recourse to appeal. 

 

215. The Committee on Economic, Social and Cultural Rights noted with concern that 

workfare programs in many cases "constitute work without the protection of fundamental 

labour rights and labour standards legislation."92 

 

 
92Concluding Observations Regarding Canada, December 1998, supra at paragraph 30. 
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The Committee notes that Bill 22, entitled "An Act to Prevent 
Unionization", was adopted by the Ontario Legislative Assembly 
on 24 November 1998.  The Act denies workfare participants the 
right to join a trade union, to bargain collectively and to strike.  In 
response to a request from the Committee, the Government 
provided no information in relation to the compatibility of the Act 
with the Covenant.  the Committee considers the Act to be a clear 
violation of article 8 of the Covenant and calls upon the State Party 
to take measures to repeal the offending provisions.93  

 

PROPOSED RECOMMENDATIONS: 

 

216. Governments in Canada must not exclude Agricultural Workers or workfare participants 

from labour relations and collective bargaining legislation and must recognize the rights 

of these workers to join trade unions and bargain collectively.  See also recommendations 

under Article 8 regarding workfare and the right to be free from coerced labour. 

 
93Ibid at paragraph 31. 
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F. Articles 17 and 23:  Family Is Entitled To Protection By Society 

And The State 

 

217. Canada's Charter of Rights and Freedoms does not explicitly protect the right to "family 

life."  In certain respects, this is a positive feature.  The concept of "family life@ has been 

used in the past subvert equality for women and children in so far as Athe family@ was 

understood as a private sphere into which governments should not tread.  As a result, 

violence against women and children, for example, was often shielded from scrutiny and 

some of the most vulnerable in society were left without adequate protection against 

harm.  

 

218. CCPI, NAPO and CERA agree that individuals should have a right to family which 

promotes the well-being of all its members and that such a state of affairs warrants 

protection by society and the state. Accordingly, in the absence of a family rights clause 

in the Charter, it is incumbent on Canadian courts and legislatures to interpret other rights 

such as the rights as including issues of family life that are of pressing importance for 

women, newcomers, young people and other disadvantaged groups.  Section 7 of the 

Charter of Rights and Freedoms is the most appropriate site for such an interpretation.    

Section 7 protects Asecurity of person@ which has been interpreted by the Supreme Court 

of Canada to encompass the right to psychological and emotional integrity.94   Yet, 

Canadian law and social programs do not recognize the importance of family life in this 

regard.   

 

1. Jurisprudence and Government Pleadings on the Right to Family Life 

 

a. Baker v. The Minister of Citizenship and Immigration 

 

 
94See for example R. v. Morgentaler [1988] 1 S.C.R. 30. 

219. In Baker v. The Minister of Citizenship and Immigration (see paragraphs 84-89 above), 

the federal government argued that there is no right to family life in Canadian law.  

Submissions made on behalf of Ms. Baker and by the intervenors in the case, including 
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CCPI, emphasized that the right to family life is an aspect of the "security of person" 

under article 7 of the Canadian Charter of Rights and Freedoms.   

 

220. The Supreme Court of Canada has yet to decide this case.  However, it is significant 

when assessing Canada=s compliance with this Covenant to recognize that Counsel for 

Canada urged the Court not to recognize the right to family life as an issue in this case.  

Counsel argued that there is no right to family life in the Canadian context.  Counsel for 

Canada dismissed arguments based on international law in this regard as it did the other 

international legal arguments advanced in that case (see Part I above).  

 

b. J.G. v. The Attorney General of New Brunswick 

 

221. In J.G. (see paragraphs 203-206 above), the majority of the New Brunswick Court of 

Appeal  held that section 7 does not protect the right to family life because section 7 is 

limited to protecting Afreedoms with a physical dimension.@ 

 

222. When the case reached the Supreme Court, CCPI argued that section 7 of the Charter 

must not be limited to the physical dimension but must also protect emotional and 

psychological integrity.  Accordingly, there must be protections for the right to family 

life at least to the extent that a state=s attempts to separate a family can only be made 

after a fair hearing.  Reference was made to the Covenant.95 

 

2. The Right to Family Life and the Increase in Homeless Families 

 

223. Homeless people come from all walks of life; however, the fastest growing segment of 

the homeless population in the 1990's is families with children.  Families are separated by 

homelessness, by shelter policies, foster care placements or by parents leaving children 

with relatives to keep them from becoming homeless.96  

 
95See Factum of the Intervener, Charter Committee on Poverty Issues in The Supreme 

Court of Canada (S.C.C. No. 26005) 

96National Coalition For The Homeless, Fact Sheet # 7, March 1997. 
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224. A growing number of child welfare agencies have linked child welfare and well-being to 

families' access to safe and adequate housing.  Housing has been recognized by many 

social service and health organizations as a determinant of healthy child development 

which can be one catalyst preventing family breakdown.97 

 

225. The Children=s Aid Society of Toronto has written about the impact of homelessness on 

family stress and breakdown: 

 

Problems in security appropriate housing can affect parents= 
feelings of competency and control over their family=s well-being. 
 This can impair their ability to meet their  normal parental 
responsibilities and deal with their children=s increased needs at a 
time of instability.  If the family=s housing crisis continues for 
some time, parents may face increasing levels of stress... 

 
At one end of the continuum, parents may not have time to spend 
with their child, or may not meet the child=s material needs when 
time and energies are used up in search for housing.  The level of 
parental stress, depression or anxiety increases the potential for 
conflict within the family.98  

 

 
97Ann M. Fitzpatrick, Effects of Minimum Income Qualifications, supra at 3.4. 

98Ibid at 58. 
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226. On occasion, families are forced to relinquish their children to temporary foster care 

because they cannot afford housing.  The Wiebe99 case is illustrative.  On June 12, 1989, 

CERA filed a complaint on behalf of the Wiebe family with the Ontario Human Rights 

Commission.  The complaint was filed because the family had to voluntarily relinquish 4 

of their children to temporary foster care after they were evicted from their home and 

unable to find alternative accommodation.  Social Services refused to provide any special 

assistance to allow them to stay in a motel unit while they searched for alternative 

housing.  The Wiebes voluntarily relinquished their children when they were forced to 

live in a friend's unheated garage, and then to sleep in their van.  They had their children 

returned three months after relinquishment when they were loaned a tent-trailer by the 

Children's Aid Society.   

 

227. The Weibe's complaint alleged that in failing to set social assistance rates at a level of 

adequacy for large families, and in refusing to provide any special emergency assistance 

for housing when the Wiebes were forced to live in a garage in cold weather, the 

Government of Ontario violated the obligation under the Human Rights Code to 

accommodate short of "undue hardship" needs of groups being protected under the Code 

-- in this case large families in receipt of social assistance.   

 

228. The Human Rights Commission made its final decision to exercise its discretion not to 

proceed to a tribunal on February 16, 1996-- almost seven years after the original 

complaint was filed.  By 1996, the Ontario government had cut social assistance rates by 

21.6%. 

 

229. 1993, the Committee on Economic, Social and Cultural Rights made the following 

observation with respect to Canada: 

 

The Committee received information from non-governmental 
organizations about families being forced to relinquish their 
children to foster care because of their inability to provide 
adequate housing or other necessities." 100 

 
99Complaint filed on June 12, 1989. 

100Cited in Ibid at 12. 
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3. Cuts to Social Welfare Payments:  Deepening the Homelessness Crisis and 

Further Threatening Family Life 

 

230. High homelessness rates stem in part from the inability of individuals to find adequate 

housing on very limited budgets. Between 1991 and 1995, the average household income 

for renters declined 12.45.  In Canada, the average household income of renters is about 

half of the average household income of people who own their own homes.101 Cuts to 

social welfare payments have had disastrous effects on family budgets and ability to find 

affordable housing, particularly in Canadian cities where the vacancy rate is quite low. 

 

231. The Committee on Economic, Social and Cultural Rights made the following 

observations in its review of Canada in November 1998: 

 

The Committee is concerned that provincial social assistance rates 
and other income assistance measures have clearly not been 
adequate to cover rental costs of the poor.  In the last five years, 
the number of tenants paying more than 50% of income towards 
rent has increased by 43%.102 

 
232. The Committee expressed its grave concern at learning that the 

Government of Ontario proceeded with its announced 21.6% cuts 
to social assistance in spite of claims that it would force large 
numbers of people from their homes.103  

 

233. The Committee is concerned that such a wealthy country as Canada has 
allowed the problem of homelessness and inadequate housing to 
grow to such proportions that the mayors of Canada's ten largest 
cities have now declared homelessness a national disaster. 104 

 

 
101Statistics Canada, The Daily, June 9, 1998. Cat. No. 11-001E at 5. 

102Concluding Observations, December 1998, supra at paragraph 25. 

103Ibid at paragraph 27. 

104Ibid at paragraph 24. 
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4. Changes to Ontario Human Rights Code Expected To Increase Homelessness 
Among Vulnerable Groups. 

 

234. See AEliminating Legislated Protections Against Discrimination@ in discussion under 

article 26. 

 

PROPOSED RECOMMENDATIONS: 

 

235. Canada must ensure that the right to family life receives adequate protection and 

promotion by the state and society where such family life secures the well being and 

development of all its members. 

 

236. Particular regard must be had for the rights to family life of members of vulnerable 

groups, including immigrants and refugees, children of immigrants and refugees, and 

those subject to separation by the state in the context of child apprehension or custody 

proceedings. 

 

237. Canada must take immediate and appropriate measures to address the alarming situation 

of homelessness within its borders.  Particular regard must be had for the plight of 

members of vulnerable groups including women, children, those with disabilities, 

members of racial minorities and Aboriginal people. 

 

238. Canada must ensure that individuals are provided with social assistance at a level to 

ensure an adequate standard of living for them and their families. 
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Article 24:  Children's Rights To Special Measures 

 

1. Alarming Increase in Child Poverty and Homelessness as Evidence of the 

Failure to Undertake Special Measures of Protection as Required By Child's 

Status  

 

239. In its report, the Government of Canada cites the Brighter Futures report and plan as well 

as the Child Tax Benefit as two programmes aimed at securing compliance with article 

24 of the Covenant.   

 

240. Brighter Futures, according to the Government of Canada's report, is "designed to 

address conditions of risk during the earliest years of a child's life."105   However, the 

ideas contained in the Brighter Futures have not been translated into reality.  On the 

contrary, as we have already detailed, Canada has seen an alarming rise in the rate of 

child poverty.  Not surprisingly, hunger and homelessness among families with children 

is growing.   

 

241. Hunger is a political issue.  The increased use of food banks is a shocking and barbarous 

testament to what is happening to Canada's social safety net.  Slashing social assistance 

benefits and eligibility, cutting unemployment insurance, high unemployment, a lack of 

affordable housing and child care, stagnating and declining real wages are all contributors 

to shame that is hunger in Canada  

 

242. Increases in child poverty are the result of government roll backs to social assistance and 

social programming.  Child poverty does not exist in a vacuum.  Poor children live in 

poor families.  cuts to social assistance programs and unemployment insurance benefits, 

lack of affordable child care, scarce sources of affordable housing, high unemployment 

levels and low minimum wage levels all mean that families are poorer -- therefore the 

children living in these families are poor. Governments seem oblivious to this fact.   

 

 
105at paragraph 23. 
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243. The devastating effect that cuts to provincial social assistance would have on children 

was placed before the Government of Ontario by notable experts in the area of children=s 

health and wellbeing.  For example, Dr. Paul Steinhauer, Chief of Psychiatry at the 

Hospital for Sick Children in Toronto,  was requested to speak to the Standing 

Committee on Social Development on "how Ontario's children are likely to be affected 

by government cuts  reducing social supports and services for those children and their 

families." More specifically, he was asked to speak to the following issues: 

 

the long term impact of the elimination of 14,000 child care subsidies; 
the impact of allowing school boards to make junior kindergarten optional;            

    the reduction in funding to Children's Aid Societies; 
            the overall reduction in welfare benefits to families with children by 21.6%;          

      the reduction in funding to Children's Mental Health Services; 
             the reduction in funding for children with disabilities; 
              the reduction in funding to Children's Hospitals.  

 
244. Dr. Steinhauer told the Committee:  
                      

It is impossible to predict accurately the effects of a single set of 
cuts to a single service system. This is because the effects of 
simultaneous cuts to multiple sectors that affect children and 
families are cumulative; as is the effect of  repeated cuts over time. 
Also, there is often a lag period between the timing of  the cuts and 
the appearance of their effects. 

 
We can predict with confidence - although it will take some time to 
accumulate the evidence to prove it - that the cumulative effect of 
multiple and repeated cuts over years will be to undermine 
many children's developmental potential and to increase the 
incidence of family dysfunction, spousal and child abuse, 
chronic health problems, mental health problems in adults and 
children, school problems, antisocial and violent behaviour, 
substance abuse, alienation and impaired productivity.  

 
It will be harder - and probably more expensive in both human and 
economic terms in the long run - to undo the damage to children 
and youth resulting from multiple cuts to income supports and 
social services than it would have been to cut appropriately in the 
first place.  
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Some early evidence already demonstrates the effect of recent cuts: 
e.g. Kids Help Phone [a crisis telephone line for children] 
reports a significant increase in calls asking for food banks, 
shelters,etc.; and the first round of data from the City of York 
Cutback Impact Study, conducted by York social agencies, showed 
that 77% of the 1202 replies tabulated reported that they had been 
hurt by government cuts (NB: this is a very vulnerable population). 

 
The effects of cuts on treatment for children's mental health problems is reflected 
 in: 

                       increase of requests for out-patient service, 
Department of Psychiatry, Hospital for Sick 
Children;  
 increased requests for crisis intervention, Hospital 
for Sick Children;  
 more children and families unable to get service 
(e.g. increased time on  waiting lists for assessment; 
decreased resources, staff and budget cuts, resulting 
in decreased service availability).  

 
Effects of the reduction to funding of Children's Aid Societies:  

 
Children's Aid Societies are dealing with families who have 
multiple chronic stresses: e.g. economic, housing, neighbourhood, 
employment conditions, mental  health problems, child-related 
problems, problematic adult relationships. The combined effect is 
more than the effects of the individual stresses taken singly. 

 
Rising and cumulative stress levels affect individuals and families 
by exaggerating existing personal (i.e. psychological) and 
interpersonal areas of weakness.  Fewer support services are 
available for vulnerable parents.  The combined effect of 
exposure to multiple stresses and diminished social supports 
and remedial services on families who experience both can be 
predicted to push many vulnerable-but-coping families past 
the breaking point.  

 
Because of repeated budget cuts and pressure of demands for 
service, Children's Aid Societies are raising the threshold of 
abuse/neglect at which they will intervene to a level which, 10 
years ago, would have been unimaginable. This is having 
devastating effects.  
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Due to budget cuts, quality of care that can be provided by 
Children's Aid Societies has reached a point where one can no 
longer count upon children in their care consistently receiving even 
a just adequate quality of care and supervision to meet their 
developmental needs. The amount of time workers can devote to 
their increasingly difficult cases has been reduced by their 
excessive case loads, and cut-backs in-service training nd 
supervision leave many of them without the knowledge base they  
would need to understand and plan for their cases. 

 
Children's aid Societies are indirectly affected by cuts to other 
community support services (e.g. mental health counselling, 
support counselling, children's mental health services).  Programs 
designed to prevent children from coming into care; to help 
families at risk for neglect and abuse to "parent" effectively; and to 
help youth in care prepare for independence, are among those that 
must be eliminated due to the cumulative effect budget cuts.106  

 

245. Senator Erminie Cohen raised concerns about cuts to social spending across the country 

in a report issued in February 1997 entitled Sounding the Alarm: Poverty In Canada.  

 

 
106Submission to the Standing Committee on Social Development [Ontario]. June 18, 

1996.[Presentation by Dr. Paul Steinhauer on "how Ontario's children are likely to be  affected 
by government cuts reducing social supports and services for those children and their families"] 
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There is an enormous income gap between better-off children and 
poor children in  Canada.  Poor children have an average 
household income of $13 000 while other children live in 
households with an average income of $56 000.  It has been well 
documented that poor children fare less well in almost every 
indicator of well-being than their better-off counterparts.  They are 
sick more often and more severely; they have greater difficulties in 
school, both socially and academically; they are more aggressive 
and angry.  Yet, Canada has made policy choices which will 
guarantee that more and more children will be living in the kind of 
environment that thwarts potential and dead-ends them.  Every 
Canadian should be appalled that nay Canadian child should have 
to live in poverty in such an affluent nation.107  

 
 

2. The Failure to Extend Special Measure to Children Whose Families Rely on 
Welfare and the Failure to Provide Adequate Protections to Children Living 
in Poverty as a Group 

 

246. At paragraph 234 of its submissions, the Government of Canada indicates that "[i]n 1993, 

the family allowance, refundable child tax credit and dependent tax credit were replaced 

by an enriched Child Tax Benefit."  While this statement is accurate, it is also out of date. 

 The Child Tax Benefit has since been replaced by the National Child Benefit. 

 

247. The National Child Benefit refers to a joint program funded and administered by both the 

federal and provincial or territorial levels of government, with the exception of Quebec.  

It was announced in 1997 and took effect in July of 1998. 

 

248. Federal, provincial and territorial governments have identified three objectives for the 

NCB: 

 

to help prevent and reduce the depth of child poverty; to promote 
attachment to the workforce -- resulting in fewer families having to 
rely on social assistance -- by ensuring that families will always be 
better off as a result of working; and, to reduce overlap and 

 
107at page 16. 
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duplication through harmonization of program objectives and 
benefits and through simplified administration.108 

 

249. The NCB consists of two parts: the Canada Child Tax Benefit (CCBT) which is funded 

and administered by the federal government through the Income Tax Act, and a 

provincial "reinvestment" component which is administered by provincial and territorial 

governments. 

 
108Canada, Department of Finance, Our Children, Our Future.  Internet site at 

http://www.fin.gc.ca/budget97/childe/childe.html 

 

250. The Canada Child Tax Benefit itself consists of two components: the base amount and a 

supplement called the National Child Benefit Supplement.  The supplement goes to all 

families with a net income under $20, 921.  Thereafter, entitlement is reduced depending 

on the number of children in the family. 

 

251. On its face, the Canada Child Tax Credit seems a worthy initiative.  And, it is in many 

regards.  There can be no question that all levels of government in Canada must take 

immediate and effective measures to alleviate child poverty in Canada. However, there 

are several problems with the National Child Benefit which ultimately mean that it will 

have a mitigated impact on child poverty in Canada. 

 

a. The Clawback Component of the National Child Benefit:  Deductions of the 
Supplement from Social Assistance Recipients 

 

252. First, the National Child Benefit discriminates against those receiving social assistance.  

Ultimately, families who are among the highest in need are denied the full benefit of the 

National Child Benefit.  This is because provincial governments, with two exceptions, 

claw back the supplement portion of the Canada Child Tax Credit from families receiving 

social assistance. Newfoundland and New Brunswick have indicated that they will not 

clawback the supplement from social assistance recipients in at least the first year of the 

program. 

 

253. As the Ontario Ministry of Community and Social Services explained, 
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In calculating assistance payments, the National Child Benefit 
Supplement (NCBS) is treated as unearned income; thus, it is 
deducted dollar for dollar from the social assistance cheque. 

 
In all jurisdictions were the NCBS is treated as income, recipients 
with children will have their benefits offset.109 

 
109Letter from John Stapleton, Manager Operational Policy, Ministry of Consumer and 

Community Services, Social Assistance Programs Branch to Stuart Mair dated October 22, 1998. 

 

254. In Ontario, the clawback of the NCB applies to all individuals receiving social assistance, 

including those with disabilities and single mothers with very young children.  Thus, the 

increased amounts made available by the federal government to alleviate child poverty in 

Canada have only a limited impact for families living on social assistance.  The budget 

By contrast, families not receiving social assistance who otherwise qualify for the NCB 

supplement under the Income Tax Act calculations saw relatively significant increases in 

their monthly income.   

 

255. Indeed, the Federal Government announced in its February 1999 budget that new benefits 

would be made available on a sliding scale for families earning up to $66 721 per year.  

The budget did not change the fact that families who receive social assistance would have 

the NCB supplement deducted from their social assistance income.   Thus, a family with 

1 child and 2 parents, one of whom is working and earning $20, 000 will receive the full 

Child Tax Benefit.  But, a family with 1 child and 2 parents receiving social assistance at 

a rate of approximately $13, 000 per year will NOT receive the full benefit -- they will 

have the supplement portion of the Child Tax Credit deducted from their social assistance 

cheques. 

 

256. CCPI, NAPO and CERA are most concerned that the NCB will have a limited impact in 

reducing child poverty amongst the nearly two-thirds of poor children because these 

children live in families which receive social assistance; an estimated 1, 000, 000 poor 

children live in welfare families, compared with about 500,000 children living in low-

income working families. 
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257. The Committee on Economic, Social and Cultural Rights noted its concern about the 

supplement clawback in its November 1998 review of Canada: 

in all but two provinces (New Brunswick and Newfoundland), the 
National Child Benefit (NCB) introduced by the Federal 
Government which is meant to be given to all children of low-
income families is in fact only given to children of working poor 
parents since the provinces are allowed by the Federal Government 
to deduct the full amount of the NCB from the amount of social 
assistance received by parents on welfare."110 

 

b. The Provincial Re-investment Component of the National Child Benefit 

 

258. Provincial and territorial governments which clawback the supplement part of the Canada 

Child Tax Credit from families on social assistance are supposed to "re-invest the funds 

into "programs targeted at improving work incentives, benefits and services for low-

income families with children."111 The common theme among the various strategies is to 

create programs aimed at benefitting lower and middle income working families.   

 

259. Thus, families receiving social assistance not only have part of the Canada Child Tax 

Benefit clawed back from their family income, they also receive fewer benefits from the 

re-investment program.  It is important to note that each of the provinces and territories 

designs and administers the re-investment component of the National Child Benefit so the 

benefits to social assistance recipients vary from province to province.  Nonetheless, it 

seems clear that all of the re-investment programs aim in large part at benefiting those 

families with at least one working parent over those receiving social assistance.    

 

c. Other Problems with the National Child Benefits 

 

 
110Concluding Observations Regarding Canada, supra, at paragraph 22. 

111How the National Child Benefit will Work:  in Building A Better Future For Canadian 
Children publication found at http://socialunion.gc.ca 
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260. Even in the case of working poor families, the impact of the NCB in reducing poverty 

may be minimal.  The real value of the NCB will gradually erode over time because it is 

not fully protected against inflation.   

 

261. Furthermore, the real beneficiaries of the NCB may turn out to be employers of low-wage 

workers rather than working poor families.  This is true because the NCB, coupled with 

cuts in welfare benefits, may increase the supply of low-wage labour (by forcing some of 

the welfare poor into the ranks of the working poor), thereby lowering the price of labour. 

 There is little evidence to date that this will be prevented by provincial government 

intervention to raise minimum wage levels.  

 

3. Failure to consider the rights of children in deportation of parents 

 

262. Canada's immigration laws create another cause for concern with respect to Canada's 

obligations to provide special measures aimed at protecting children under article 24 of 

the Covenant.  CCPI, NAPO and CERA's submissions in this regard will focus on the 

failure of the immigration department to consider the rights of children when issuing a 

deportation order against the parents.  According to the Canadian government, 

deportation proceedings against a parent do not raise matters of concern for the child; 

thus, the child does not have either the right to be heard or the right to have their interests 

considered in any substantive way.  This issue was raised in Baker v. The Minister of 

Citizenship and Immigration.112 

 

263. Ms. Baker is the mother of four children born in Canada:  Paul who was born April 1985; 

twins Peter and Patricia born December 1989; and Desmond Robinson born February 

1992.  Paul and Desmond where in their mother=s direct care.  The twins lived with their 

father and his spouse.  However, they were very close to their mother and siblings.  In 

fact, the entire family was close: Paul and Desmond did not know their biological father 

but referred to the twins= father as Adad.@  Mavis Baker was on excellent terms with the 

twins= father and his spouse.   

 

 
112Baker, supra. 
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264. The children were all born in Canada and therefore had the right to remain in Canada as 

citizens.  Mavis Baker applied to remain in Canada under the humanitarian and 

compassionate provisions of the Immigration Act.  The Act gives immigration officials 

the discretion to permit someone to remain in Canada if there are sufficient "humanitarian 

and compassionate" reasons. 

 

265. Ms. Baker's application to remain in Canada was refused by the deciding immigration 

officer.  In rendering his decision, the officer ignored altogether the impact that the 

proposed deportation of Ms. Baker would have on her children.  He ignored, for example, 

that Ms. Baker had sole custody of two of her children, Paul and Desmond.  He did not 

turn his mind to the fact that Ms. Baker was unlikely to take her children back to Jamaica 

with her for several reasons.  First, she had not returned to Jamaica in over 12 years and 

had no real support from family or friends there and expected to return to a life of abject 

poverty.  Second, Ms. Baker had a mental health illness which, according to her doctor in 

Canada, could be controlled with medication and family support in Canada.  If deported, 

however, Ms. Baker would not have access to the necessary medication and support.  She 

would thus likely relapse into mental illness according to her doctor.  Under the 

circumstances, Ms. Baker indicated to immigration officials that she would likely be 

forced to leave Paul and Desmond in Canada because she could not take them with her to 

a life of abject poverty and illness in Jamaica.  The would likely become wards of the 

state because the father of the twins could not afford to take on two more children. 

 

266. Immigration officials had all of this information before them.  Yet, the interests of the 

children were altogether ignored in the decision-making process.  The only reason 

provided for refusing Ms. Baker's application were the notes of the immigration officer.  

The relevant section of those notes read: 

 

There are no H&C factors other than her Four CANADIAN-
BORN CHILDREN.  Do we letter her stay because of that?  I am 
of the opinion that Canada can no longer afford this type of 
generousity.113 

 
113Cited in Factum of the Charter Committee on Poverty Issues at the Supreme Court of 

Canada, November 1998 (SCC No. 25823). 
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267. The immigration officer did not undertake ANY assessment of the impact that the 

deportation of Ms. Baker would have on her children.   

 

268. The case was reviewed by the Federal Court, Trial Division and later became the subject 

of an appeal at the Federal Court of Appeal.  It has since been heard by the Supreme 

Court of Canada which has yet to release a judgement.  At all levels of these judicial 

proceedings, counsel for the Government of Canada took the position that the deportation 

of a parent was not a matter that engaged the rights of the child either under the Canadian 

Charter of Rights and Freedoms or under international conventions.  Counsel for Canada 

argued that since it is the parent and not the child that is ordered deported, it is not 

necessary to consider the impact that deportation would have on the child.  Counsel also 

argued that if the rights of children are engaged, then the immigration official had given 

sufficient consideration to those rights.  

 

269. Both levels of Federal Court agreed with Counsel for Canada that the deportation of a 

parent does not engage the rights of the child.  The Federal Court also ruled that even if 

the rights are engaged, the immigration department had in fact given the children's 

interests significant consideration.  The only basis for the courts' decision on this point is 

the immigration officer's notes as cited in paragraph 281 above. 

 

270. Indeed, the children were denied the right to participate in the proceedings concerning the 

deportation of their mother at all levels.  They were not allowed to make submissions to 

the immigration department and were denied standing before all levels of court so that 

they could make representations on their own behalf.  Standing for the children was also 

denied by the Supreme Court of Canada. 

 

4. Failure to Ensure Proper Determination of the Best Interest of the Child In 

Custody Proceedings 

 

271. As outlined above in our analysis of article 14 of the Covenant with reference to the J.G. 

case, provincial governments do not always provide a level of legal aid that is 

commensurate with their obligations under the Covenant.  This failure is also problematic 
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in light of the requirements of article 24 to ensure that  special measures of protection for 

children.  The aim behind child custody proceedings is to determine the best interest of 

the child.  However, such a determination cannot be made without the effective 

participation of parents, usually the mother whose custody of the child is threatened.   

The failure to provide legal aid in such circumstances amounts not only to a violation of 

the parents= rights under the Covenant, it also infringes the rights of the child to special 

protection.   

 

PROPOSED RECOMMENDATIONS: 

 

272. Canada must take immediate and drastic measures to end child poverty.  Such measures 

must start with the recognition that children are poor because their families are poor.  

 

273. Initiatives like the National Child Benefit must be reviewed to ensure that those who are 

most in need receive support as dictated by their need. 

 

274. The rights and interests of children whose parents who are subject to deportation orders 

must be given appropriate consideration as defined under international law. 

 

275. Legal aid must be granted to parents -- usually mothers -- in proceedings involving the 

interests of children to ensure the effective participation of parents in those proceedings 

and, ultimately, to secure the best interest of the child 
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Article 26:  The Right To Equal Protection Of The Law 

 

1. The Failure to Legislate Against Discrimination on the Basis of "social 

origin...property, birth or other status" 

 

276. Federal human rights law does not provide the right to be free from discrimination on the 

basis of "social origin...property or other status" as required by the Covenant.  The 

Government of Canada has been promising to review the grounds of discrimination 

recognized under the Canadian Human Rights Act to bring them into compliance with its 

international legal obligations for over 15 years. 

 

277. Canada specifically indicated to this Committee that it would review the federal human 

rights legislation "with a view to giving effect to the obligations assumed by Canada 

under the two international covenants" in its Supplementary Report submitted in March 

1983. 114 The Canada Human Rights Act still falls short of giving effect to international 

human rights law.  

   

278. In 1997, Senator Erminie Cohen introduced Bill S-11 into the Canadian Senate to amend 

the Canadian Human Rights Act to include "social condition" as a prohibited ground of 

discrimination.  The term "social condition" refers to the place an individual holds in 

society and is determined by numerous elements including family background, 

employment, source and level of income and physical ability.      

 

279. On June 9, 1998, the Canadian Senate unanimously passed Bill S-11.  The Bill has since 

received second reading in the federal House of Commons as a Private Member's Bill.   

 

280. The current federal Justice Minister in Canada have refused to support Bill S-11 thereby 

severely reducing the Bill's chance of becoming law.  The Justice Minister and the federal 

government have opposed the Bill in spite of the clear testimony given before the Senate 

Committee which studied the Bill of the circumstance of people living in poverty.   

 
114See response to question 3 under article 2. 
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281. This testimony affirmed that people living in poverty continue to suffer discrimination by 

banks and other financial service providers, by federally regulated industries such as 

telephone and cable television companies, in the broadcast media, as well as under 

federal government laws and policies.  The testimony of low-income witnesses and anti-

poverty groups was supported by legal experts who argued that the continuing failure to 

amend the Canadian Human Rights Act to provide express human rights protections for 

the poor violates international human rights norms, including those contained in the 

Covenant.115  

 

282. The federal government has stated that it "...believes that persons living in poverty should 

receive legislated protection..."116 and yet they are strongly against the passing of Bill S-

11.  The federal government has indicated that it is concerned about the use of the term 

"social condition" and about the consequences of amending the Canadian Human Rights 

Act.  Yet, the Senate of Canada studied the term "social condition" and found that it had 

sound legal status.  The Senate also reaffirmed the urgent need to provide legislated 

protection against discrimination to those living in poverty in Canada.    

 

283. Members of Canada's official opposition party have also spoken out against Bill S-11.   

As one member of the official opposition told the House of Commons on the occasion of 

the second reading of Bill S-11, that individuals living in poverty should be granted 

charity, not rights.117  

 

 
115See Hansard, Debates of the House of Commons, February 9, 1999, Eleni Bakopanos 

(Parliamentary Secretary to Minister of Justice and Attorney General of Canada).   

116Federal Response To The List of Issues To Be Taken Up In Connection With The 
Consideration of The Third Periodic Report of Canada (E/1994/104/Add.4) 12/Q/CAN/1. 

117Hansard, supra. 
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2. Failure of Courts to Recognize the Right of Those Living In Poverty to 
Dignity Afforded to All Under The Charter of Rights and Freedoms:  
Equality Under Section 15 of the Charter 

 

284. Section 15(1) of the Charter guarantees equality before and under the law as well as equal 

benefit and protection of the law.  The Supreme Court of Canada has interpreted section 

15 as being far more powerful than a constitutional prohibition on discriminatory 

government actions.  Rather, the Court has said that the purpose of section 15 is to 

"promote equality" by finding a remedy for historical disadvantage experienced by 

vulnerable social groups.  Thus, government actions which adversely effect the 

"substantive equality" of an historically disadvantaged group will violate section 15.  

Equality in the Canadian contexts means substantive equality or the right to equality of 

results which may mandate unequal treatment. Equality under section 15 requires not 

only that governments refrain from enacting laws which discriminated, it also provides 

that governments have a positive duty to ameliorate disadvantage. 

 

285. In Miron v. Trudel, the Supreme Court of Canada affirmed that section 15(1) of the 

Charter has the objective of promoting a Asociety in which all are secure in the 

knowledge that they are recognized at law as human beings equally deserving of concern, 

respect and consideration."118  

 

286. Similarly, in Vriend v. Alberta, the Supreme Court of Canada observed  

 

 
118Miron v. Trudel (1995) 124 D.L.R. (4th) 693   
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Canada by the broad scope and fundamental fairness of the 
provisions of s. 15(1) [of the Charter] has taken a further step in 
the recognition of the fundamental importance and the innate 
dignity of the individual.  That it has done so is not only 
praiseworthy but essential to achieving the magnificent goal of 
equal dignity for all.  It is the means of giving Canadians a sense of 
pride.  In order to achieve equality the intrinsic worthiness and 
importance of every individual must be recognized regardless of 
the age, sex, colour, origins, or other characteristics of the 
person....Difficult as the goal of equality may be it is worth the 
arduous struggle to attain.  It is only when equality is a reality that 
fraternity and harmony will be achieved.  It is then that all 
individuals will truly live in dignity.119   

 

287. At root, equality in Canada means the right to live in Adignity@ and to be recognized as 

"individuals worthy of concern, respect and consideration."  CCPI, NAPO and CERA 

contend that Adignity@ and the right to Aconcern, respect and consideration@ consist in 

part of the right to the basic necessities of life.  Dignity is not consistent with going 

hungry so that your children can eat, it does not mean having to go to food banks to feed 

your family, and it is not about having unsafe or uncertain housing.  There is no excuse 

except the lack of political will for such a state of affairs in Canada.  Canadian politicians 

have largely found it easy and politically expedient to cut their budgets by imposing the 

biggest burden of budget cuts on those living in poverty. 

 

288. Unfortunately, Canadians living in poverty have been largely unable to have their rights 

recognized by the courts.  More than any other case since the enactment of the Canadian 

Charter of Rights and Freedoms in 1982, the Masse120 case squarely raised the question 

of whether people living in poverty have the right to dignity under the Canadian Charter 

of Rights, the content of which includes the right to an adequate income.  In Masse a 

large number of social assistance recipients filed claims under sections 7 and 15 of the 

Charter of Rights:  they alleged that dramatic benefit cuts violated their right to "life" and 

"security of the person" under Section 7 of the Charter and violated their equality rights 

under Section 15 of the Charter. 

 
119Vriend, supra, at paragraphs 67-68. 

120Masse v. Ontario, supra. 
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289. The background to the Charter claim was that in June, 1995, a newly elected conservative 

government announced that it would fulfill a campaign promise to cut welfare rates by 

21.6%.  More than two thirds of social assistance recipients who were subject to the cuts 

were disabled, in ill-health or were sole-support parents. The reduction had its greatest 

impact on large urban centres such as Toronto where the cost of housing was 

extraordinarily high.  In fact, the trial court had uncontradicted expert evidence from 

Dr. Michael Orenstein of the Institute for Social Research that the cuts would force 

116, 000 households from their homes, 67, 000 of them single mothers with children. 

 The court also heard evidence from the Director of the Daily Bread Foodbank in 

Toronto that the cuts would create devastating hunger with which food banks would 

not be able to cope.  Tragically, these predictions were correct.  Homelessness has 

become of disastrous proportions in Toronto with families with children being the fastest 

growing among them, and food banks were swamped in the yer following the cuts.   

 

290. There was other evidence which, the courts own words, detailed: 

 

...the deprivation of poverty and, in particular, the problems of 
children living in poverty.  The effects of poverty include low birth 
weight, poor nutrition, inadequate housing, ill health and stress, all 
of which affect the cognitive and psycho-social development of 
children 

 

291. Despite the startling evidence as to the effects of the cuts which it had before it, the court 

dismissed the Charter claims.  In three separate but concurring judgements, the court 

rejected out of hand the claimants position that the Constitution of Canada protects the 

individual's right to the basic necessities of life. 

 

292. Justice O'Driscoll summed up the court's dismissive attitude toward Charter claims which 

would require government to take any positive steps to alleviate poverty by quoting from 

a United States Supreme Court decision: 

 

The intractable economic, social and even philosophical problems 
presented by public welfare assistance programs are not the 
business of the Court. 
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293. This reluctance to even subject social programs to Charter scrutiny is a recurrent feature 

of the case law.   Another typical case is Ferrell.121  The issue was whether legislation 

which repealed an employment equity scheme violated the Charter.  The government of 

Ontario has reported to this Committee that the Employment Equity Act came into effect 

in September 1994122; however, the report fails to mention that the present Ontario 

government has since repealed the Employment Equity Scheme.  In December 13, 1995 

the Legislative Assemble of the Province of Ontario enacted Bill 8 entitled the Job 

Quotas Repeal Act, 1995, the main purpose of which was to repeal the Employment 

Equity Act, 1993, which was an enactment of the previous Legislature.  

 

294. Several members of disadvantaged groups challenged the government=s repeal under the 

equality guarantee (section 15) of the Charter.  The court dismissed the claim.  It 

interpreted Charter rights generally, and section 15 in particular, as not requiring positive 

government actions.   

 

The application of the Charter must be confined to government 
action as opposed to inaction.  Given societal systematic 
discrimination, such inequality is not of the government=s 
creation.  It is a societal problem, one which the government may 
well address but which it is under no obligation under the Charter 
to do so.  

 

 
121Ferrell v. Ontario, supra. 

122at paragraph 598. 

295.  Other lower court cases which reflect a marked resistance to scrutinizing government 

programs that entrench the inequality of those living in poverty include: Falkiner in 

Ontario; Conrad in Nova Scotia; JG in Nova Scotia, Fernandes in Manitoba, Brown and 

FAPG in BC, Gosselin in Quebec.   The failure to consider the dignity of those living in 

poverty and the insistence that courts should not supervise governments in this regard 

represents a stark contrast to the approach taken to section 15 of the Charter when the 

rights of Canadians living in poverty are not the central issue. (See discussion of case law 
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under Article 6 as well as discussion under Article 2 with reference to Ferrell and 

Dunmore.) 

 

296. In this regard, the Committee on Economic Social and Cultural Rights made the 

following observation 

 

The Committee is deeply concerned to receive information that 
provincial courts in Canada have routinely opted for an 
interpretation which excludes protection of the right to an adequate 
standard of living and other Covenant rights.  The Committee 
notes with concern that the courts have taken this position despite 
the fact that the Supreme Court of Canada has stated, as has the 
Government of Canada before this Committee, that the Charter can 
be interpreted so as to protect these rights.123  

 

3. Section 36(1) of the Constitution 

 

297. Section 36(1) of the Constitution is relevant to an assessment of Canada=s obligation 

under Article 26.  Section 36(1) acknowledges the duty of both federal and provincial 

governments to provide for the well-being of all individuals in Canada.  Yet, it is 

precisely this right which has been ignored, indeed even assaulted, by recent government 

initiatives as we have outlined throughout our submissions.   

 

298. At the same time as the Charter of Rights was proclaimed into Canadian law, other 

changes to the constitution also came into force.  This was the case with section 36 of the 

Constitution Act, 1982.  Section 36(1) is directly relevant to the interests of this 

Committee.  It a is a joint constitutional commitment by the federal and provincial 

governments to individual Canadians.  Section 36(1)  reads: 

 

 
123Concluding Observations, supra, at paragraph 15. 

36(1) Without altering the legislative authority of Parliament or 
of the provincial legislatures, or the rights of any of them with 
respect to the exercise of their legislative authority, Parliament and 
the legislatures, together with the government of Canada and the 
provincial government are committed to: 
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(a)  promoting equal opportunities for the well-being of 

Canadians 
 

(b) furthering economic development to reduce 
disparity  in opportunities; and 

 
(c) providing essential public services of reasonable 

quality to all Canadians. 
 

299. Section 36(1)=s commitment to promoting opportunity, reducing disparity and providing 

Essential public services of reasonable quality amounts to a commitment to provide 

social services or a right to the basic necessities of life. 

 

300. It is entirely consistent with principles of Canadian constitutional interpretation for 

section 36(1) to inform the interpretation of 15 of the Charter.  In this light, it is 

inconsistent with Canada=s obligations arising under the Covenant for government 

lawyers to refuse to promote a reading of section 15 which imposes positive duties on 

governments to protect social and economic rights.   

 

301. Indeed, Canada cites section 36(1) of the Constitution Act as evidence of both federal and 

provincial commitment to Apromote equal opportunities for the well-being of 

Canadians@ in compliance with article 26 of this Covenant in its second periodic report to 

this Committee.124  

 

4. Eliminating Legislated Protections Against Discrimination 

 

 
124Second Report of Canada, supra, at paragraph 122. 

302. In Ontario, changes to human rights legislation threatens to effectively take away the 

rights of those receiving social assistance and other individuals living on low incomes to 

secure adequate housing.  The ultimate result is that individuals who face discrimination 

because of their poverty do not have the same rights protections as those who face 

discrimination on other grounds recognized in the Ontario Human Rights Code.   
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303. The Ontario Human Rights Code prohibits discrimination on the basis of receipt of public 

assistance in accommodation.  Most commonly this means that an individual cannot be 

denied housing because they rely on social assistance for their monthly income.  As with 

other types of discrimination in Canada, the Code prohibits direct discrimination and 

Aadverse effect@ discrimination.  Accordingly, seemingly neutral rules which have an 

adverse impact on a protected group are considered discriminatory.  The prohibition 

against discrimination against individuals in receipt of social assistance and against other 

vulnerable groups, like women and refugees has effectively been taken away by the 

Ontario government.        

 

304. In December 1998, a human rights tribunal in Ontario ruled in the case of the Ontario 

Human Rights Commission and Dawn Kearney et. al125., that it was discriminatory for 

landlords to deny a rental unit to a prospective tenant on the basis of income criteria.  The 

tribunal was ruling on the practice of many landlords to deny rentals to individuals who 

spend over 30% of their monthly income on rent. 

   

305. The tribunal based its ruling on evidence that the those who spent over 30% of their 

monthly income on rent did not  default on their rental payments at a higher rate than 

those who spent less than 30% on rent.  The tribunal found that the landlord's practice of 

using income criteria to disqualify prospective tenants amounted to discrimination on the 

basis of several grounds, including race and sex because the practice had a 

disproportionate impact on women and newcomers to Canada. 

 

 
125Ontario Human Rights Commission and Kearney et. al. v. Bramalea Limited et.al. 22 

December 1998, (Ontario Board of Inquiry). 
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306. The tribunal that decided Kearney was appointed in 1993.  Prior to the release of the 

tribunal's decision, the government of Ontario became concerned that there would be 

decision against the use of income criteria.  It therefore sought to pre-empt the Tribunal's 

ruling.  In 1997, the government of Ontario introduced a proposed amendment to the 

Human Rights Code authorizing the use of "income information" and "credit 

information" in the selection of tenants.  The government appointed Chief Commissioner 

of Human Rights spoke out publicly against this amendment, saying it would deny many 

low income households access to decent housing and effectively remove protection from 

discrimination because of receipt of public assistance from the Code.126   

 

307. There was extensive opposition to the proposal, but the Government of Ontario passed it 

anyway in June 1998.   

 

308. These concerns were brought to the attention of the Committee on Social, Economic and 

Cultural Rights in the Government's Periodic Report filed in May, 1997.  However, when 

higher level government officials in Ontario learned that the Committee had been 

provided with this information, Ontario insisted that Canada withdraw the Report.  The 

Report that was filed six months later had erased any reference to this issue. 

 

5. The National Child Benefit (NCB) and Discrimination Against Children of 
Welfare Recipients 

 
309. In 1997, the federal government announced that it would be increasing its financial 

support to the children of low income families.  To this end, it introduced the Canada 

Child Tax Benefit which was made available to all eligible families across Canada.  

Individuals who receive provincial social assistance benefits across the country, however, 

have this benefit clawed back in all but two provinces (For a fuller discussion, see 

paragraphs 246 to 261 above) 

 

 
126Ontario Human Rights Commission, Submission To The Standing Committee on 

General Government Hearing On Bill 96,An Act To Consolidate And Revise The Law With 
Respect to Residential Tenancies, June 19, 1997. 
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310. For many families living in poverty across Canada, the NCB is the most significant 

example of growing discrimination in government policy against people on social 

assistance.   The NCB has largely occupied and defined the legislative and policy area of 

Achild poverty initiatives.@ Its professed goal is to help eliminate child poverty, yet it 

will do little to reduce child poverty among the nearly two-thirds of poor children 

in families on social assistance (an estimated l,000,000 poor children live in 

families on social assistance, compared with about 500,000 children in low-income 

working families.)  The clawbacks are implemented by provincial governments, but in the 

context of an agreement with the federal government and an over-all federal initiative 

which was quite explicitly designed to excluded families on social assistance. 

 

311. There are other equality issues related to the sex-discriminatory valuing of different types 

of work in society.  The government justifies the clawbacks from social assistance 

recipients in part on the claim the clawback will create further incentives for individuals 

receiving social assistance to work (see paragraph 248 above).  To suggest that a single 

mother of young children living on social assistance needs incentive to work is simply to 

negate the value of the work that she is doing.    A child poverty initiative which 

reinforces this de-valuing of  the work of single mothers exacerbates many of the 

systemic causes of the poverty of this group. 

   
6. The Repeal of the Canada Assistance Plan: Government of Canada 

Hampering Its Ability to Ensure Compliance With The Covenant 
 

312. In response to previous concerns expressed by this Committee that the federal structure 

of Canada might impede protection against discrimination in Canada, the government of 

Canada points to several factors which ensure a uniformity of standards across the 

country.  Among the factors listed are the existence of the Supreme Court of Canada and 

the Charter of Rights of Freedoms.127   

 

 
127at paragraphs 277 and 278. 
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313. Again, the government of Canada failed to mention the repeal of CAP and its potential 

impact on equality rights in Canada.  With the repeal of CAP, federal standards no longer 

exist outside of health care and the federal government has given up a significant part of 

its ability to ensure compliance with the Covenant.   

 

314. Prior to the repeal of CAP, the federal government had insisted on its right to set national 

standards.  In the Winterhaven Stables128 case argued in 1988, the government of Canada 

successfully argued that the constitution contemplates that Canada will be involved in 

such conditional cost-sharing of social assistance.   

 

315. Significantly, the Government of Canada has repeatedly cited CAP to demonstrate its 

compliance with its international legal obligations.129     

 

316. The Committee on Economic, Social and Cultural Rights made the following comments 

with respect to the repeal of CAP in its review of Canada in November, 1998: 

 

The Committee regrets that, by according virtually unfettered 
discretion in relation to social rights to Provincial Governments, 
the Government of Canada has created a situation in which 
Covenant standards can be undermined and effective 
accountability has been radically reduced.  The Committee also 
recalls in this regard paragraph nine of General Comment No. 3.130 

 
 

PROPOSED RECOMMENDATIONS: 

 

 
128Winterhaven Stables v. Canada (1988) 53 D.L.R. (4th) 413 (Alta. C.A.) At 432-5. 

129See for example, August 1980 the Report of Canada on the Implementation of the 
Provisions of Articles 6 to 9 of the CESCR, August 198;  Report under same re. articles 10-12 .  
In its current report to this Commitee, Canada cites CAP in its discussion of ACousel of 
choice/funded counsel@ with respect to Article 14 of the Covenant at paragraph 144. 

130Committee on Economic, Social and Cultural Rights, Concluding Observations, supra 
at paragraph 19. 
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317. Canada should recognize that it has a positive obligation under the Covenant to eliminate 

discrimination.  Particular emphasis should be placed on discrimination suffered because 

of Aproperty, birth or other status@ given that governments and the judiciary appear 

recalcitrant to protect individuals who live in poverty from discrimination and the 

disadvantages that come with living in poverty. 

 

318. Positive measures are needed to eliminate discrimination. Discrimination must be 

eliminated as a fact.  It is not enough to simply legislate against discrimination. 

  

319. The government of Canada should re-introduce legislation along the lines of the Canada 

Assistance Plan which assures individuals of the basic necessities of life as a right and 

which makes that right justiciable. 


