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THE NORTHERN HOUSING RIGHTS PROJECT

The Northern Housing Rights Project is a partnership between the Centre for Equality Rights in
Accommodation (CERA) and the Métis Nation of Ontario (MNO) that provides human rights legal
education, research and capacity-building focussed on Métis, First Nations, and Inuit people in Northwest-
ern Ontario.

The Centre for Equality Rights in Accommodation (CERA) was founded in 1987 as a province-
wide, not-for-profit organization dedicated to promoting human rights and ending discrimination in
housing. Our public education and outreach initiatives work to intervene in cycles of discrimination that
disproportionately affect low-income and marginalized individuals in the housing market. Through public
education, advocacy and litigation (offered free of charge to clients) CERA works to address barriers that
prevent individuals from accessing and maintaining housing. Our Eviction Prevention and Human Rights
hotlines provide individuals with information, referrals and assistance with regard to housing matters.

We are a world leader in our field, using both domestic and international human rights law to address
homelessness and poverty. In addition to our casework and public education initiatives, CERA performs
research into housing and human rights issues and supports the enforcement of human rights by provincial,
national and international commissions, agencies and organizations. For more information on CERA, visit
us online at www.equalityrights.org/cera.

The Métis Nation of Ontario (MNO) represents the Métis people and Métis communities within On-
tario through a province-wide governance structure at the local, regional and provincial levels. The MNO
provides a wide array of services to its over 18,000 citizens across the province in the areas of education,
training, health and housing. The MNO administers the Duty-to-Consult and Accommodate processes,
protects and preserves the Métis Way of Life, and promotes Métis culture and heritage.

The MNO strives to bring about a better understanding of, and appreciation for, the dynamic history of
the Métis Nation and in its contributions to the building of Canada. Since its founding in 1993, the MNO
seeks to bring positive change to the socio-economic circumstances of Métis communities.

For more information on MNO, visit us at www.metisnation.org; find us on Facebook as Métis
Nation of Ontario; and on YouTube as M8tisNation.
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OVERVIEW

This guide is designed to help you assist your clients assert and enforce their legal rights in the Ontario
housing market. The majority of the guide pertains to applications of the Ontario Human Rights Code
to housing, but you will also find information about other relevant legislation including the Residential
Tenancies Act (RTA) and Housing Services Act (HSA) where applicable. In the following pages you
will find useful legal information, access to supports and effective strategies to help you empower your cli-
ents, and assist in facilitating their access to stable and adequate housing.

INTRODUCTION

When discussing homelessness and inadequate housing among Métis, First Nations and Inuit people in On-
tario, little attention is given to the difficulties they often face accessing rental housing. Discrimination is a
significant barrier for Métis, First Nations and Inuit people living in urban and rural communities’, forcing
many into inadequate and frequently over-priced accommodation - or into homelessness.

Discrimination may be directly based on Indigenous status, but often it relates to a multitude of intersecting
factors including gender, single parent status, family size and/or low income levels®. In our work, the Métis
Nation of Ontario (MNO) and the Centre for Equality Rights in Accommodation (CERA) have
repeatedly heard of the pervasiveness of housing discrimination directed at Métis, First Nations and Inuit
communities. Overt discrimination and racism are barriers in obtaining housing; however, often the subtle
discriminatory practices of housing providers create more challenges.

The prevalence of this discrimination relates to a number of factors, including deeply held discrimina-
tory attitudes of some non-Indigenous people toward Métis, First Nations and Inuit people. Many rental
housing providers are unaware of, or refuse to acknowledge, their legal obligations under the Human Rights
Code.

It also relates to the fact that Métis, First Nations and Inuit people are less likely to enforce their housing
rights. When Métis, First Nations and Inuit tenant or human rights are breached by Housing providers,
they are often afraid to complain for fear of retaliation. Very few cases relating to housing discrimination
against Métis, First Nations and Inuit tenants have been heard by human rights tribunals in Canada’.

It is very important, therefore, to ensure that Métis, First Nations and Inuit people in Ontario are aware
of their legal right to be free from housing discrimination, and the resources — both legal and non-legal
- that are available to assist them to enforce their rights. At the same time Métis, First Nations and Inuit
organizations need to understand how they can assist their clients when they are facing discrimination.

We have created this guide and tool-kit to give service providers the tools necessary to assist their
clients in overcoming the discriminatory barriers that preclude them from accessing and maintaining
appropriate housing.

1 UN-Habitat (2005), Indigenous peoples’ right to adequate housing: A global overview. Report No. 7 (Nairobi: UN-Habitat).
2 Royal Commission on Aboriginal Peoples, (1996), Report of the Royal Commission on Aboriginal Peoples (Ottawa: Government of Canada).
3 UN-Habitat (2005), supra.
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PROJECT PURPOSE

Northern Housing Rights Project

Promoting Housing Rz’ghts among Meétis, First Nation and Inuit Communities

Northern Housing Rights (NHR) is a legal education, research and capacity-building initiative directed
at Métis, First Nations and Inuit people living in Northwestern Ontario, and the community workers and
housing providers working with them. It is intended to be the first phase of a larger, province-wide initiative
to promote human rights in housing among Métis, First Nations and Inuit people.

In 2014, the MNO and the CERA held workshops in Fort Frances, Dryden, Kenora, Geraldton and
Thunder Bay. The sessions investigated experiences of housing discrimination among Métis, First Nations
and Inuit people. This tool kit and guide are a direct response to the needs identified in the community.

PLEASE NOTE:

This guide is not a substitute for legal advice. If you need legal advice, please contact a
lawyer. CERA, MNO and its funders will not be held liable for any loss or damage caused by
reliance on any statement, made negligently or otherwise, contained in this guide.

RELEVANT LEGISLATION IN ONTARIO
The Residential Tenancies Act

The Residential Tenancies Act (RTA) sets out the rights and responsibilities of the housing provider
and the tenant with respect to most residential tenancies in Ontario. The Housing provider and Ten-
ant Board was established to resolve housing provider and tenant disputes under the RTA's jurisdiction.
Disputes over rent payments and maintenance are few of the items that fall under the RTA.

'The Housing Services Act

The Housing Services Act (HSA) identifies the roles and responsibilities of social housing providers in
terms of affordable housing, social housing, housing for persons with disabilities and homelessness preven-

tion. Determining subsidized rent payments, applicant criteria and waitlist priorities are some of the items
that fall under the HSA.
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Accessibility for Ontarians with Disabilities Act

The Accessibility for Ontarians with Disabilities Act (AODA) became law in 2005. The goal of the
legislation is to ensure a fully accessible Ontario by January 1, 2025. The AODA will help obligated busi-
nesses and organizations to identify, remove and prevent barriers for people with disabilities. All organiza-
tions with one or more employees have obligations under the AODA.

The AODA and its regulations impact how Housing providers should interact with, communicate with
and provide services to their tenants. The duty to accommodate tenants with disabilities is found in On-
tario’s Human Rights Code (the “Code”). More information about the Code can be found in the next
section of this tool-kit.

The AODA does not change a housing provider’s responsibilities under the Code. Housing providers
must still respond to individual requests for accommodation made by tenants. If there is a conflict between

the AODA and the Code, the law that provides the higher level of accessibility must be followed.

There are five standards created under the AODA. These standards address:

1. Customer Service These four standards are contained in the
2. Information and Communications Integrated Accessibility Standards.

3. Employment

4. Transportation

5. Design of Public Spaces

Customer Service Standard

The Customer Service Standard is meant to help businesses and organizations understand that people
with disabilities may have different needs and to guide them in finding the best way to help people with dis-
abilities access goods and services. It applies to all Ontario businesses and organizations that provide goods
or services to the public and have at least one employee.

The Information and Communication Standard

The Information and Communication Standard is the integrated accessibility standard that is most
applicable to the relationship between Housing providers and tenants. It will help businesses and organiza-
tions make their information accessible for people with disabilities. It applies to all Ontario businesses and
organizations that have at least one employee.

b)
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THE ONTARIO HUMAN RIGHTS CODE
Purpose of the Code

Ontario’s Human Rights Code (the “Code”) is a provincial law that protects individuals and groups
from discrimination and harassment in specific social areas, including accommodation (housing); con-
tracts; employment; goods, services and facilities; and membership in a union, trade or professional asso-
ciation.

The Code aims to acknowledge the dignity and worth of all Ontarians and to prevent discrimination
and harassment on the basis of sixteen prohibited grounds. The courts have also held that no one can “con-
tract out” of their human rights. Any agreement or contract that intends to do so will be null and void.

EXCEPTIONS:

It is important to note that the Ontario Human Rights Code does not apply on
reserves, which fall under the Canadian Human Rights Act.

Prohibited Grounds of Discrimination

Individuals or groups cannot be discriminated against, harassed or denied housing because they fall into
one or more of the following sixteen categories. These are considered prohibited grounds under the Code:

+  Receipt of Public Assistance o Creed (religion)

Citizenship « Age (includes being 16 or 17)

+ Race +  Sex (being pregnant, breast feeding)
«  Ethnic Origin +  Family Status

«  Place of Origin «  Marital Status

« Colour +  Sexual Orientation

« Ancestry «  Gender Identity

« Disability (physical, mental, addictions) «  Gender Expression

The Code and Rental Housing

The Code states that all Ontarians must have an equal opportunity to rent accommodations. The Code
protects people from being treated unfairly by the housing provider and other tenants and covers most
kinds of rental housing, including: private market units, public subsidized units, condominiums, and co-
ops. Please see “Exceptions” section for important information.

Housing providers cannot refuse to rent to or discriminate against a person because of a prohibited ground
of discrimination.

o0 \ = Human Rights & Rental Housing



Primacy

The Code is the most important piece of legislation in Ontario. Human rights laws are quasi-constitutional
and have “paramountcy” or “primacy” in Ontario, which means that the Code takes precedence over most
other pieces of legislation. For example, if there is a conflict between the Code and the Residential Ten-
ancies Act, the Code takes precedence.

With regard to housing specifically, the Housing provider and Tenant Board is obliged to consider hu-
man rights issues that arise within housing provider tenant disputes.

Exceptions

The Code does not apply if you are required to share a bathroom or a kitchen with your housing provider
or the housing provider’s family.

The Code also allows for certain exemptions for housing targeted to marginalized groups. For example,
social housing that is only available for First Nation, Inuit or Métis tenants or supportive housing for se-
niors. Social housing providers are still required to comply with fair and equitable processes in the housing
programs.

DEFINING DISCRIMINATION

Discrimination occurs when a person is treated unfairly or denied a benefit, whether intentional or not,
based on a characteristic or perceived characteristic protected under the Code. Discrimination does not
have to be intentional and can occur when someone is acting in good faith.

For example, a housing provider’s decision not to rent a two-level house to a senior because they assume
the stairs would be hazardous could be discriminatory. The housing provider should not make assumptions
about the tenant’s abilities.

Direct Discrimination

Direct discrimination is what most people think of when they think of discrimination. When there is direct
discrimination it is often obvious, which behaviours, actions, policies and practices preclude a Code pro-
tect group from accessing the accommodation.

For example: A housing provider refuses an applicant because they have children, or because they
receive social assistance. “I would rather rent the apartment to someone without kids,” or “your financial
situation is too complicated” or “I am not comfortable renting to someone on social assistance” are direct
discriminatory remarks. In both cases the housing provider is blatantly refusing an applicant because they
belong to a protected group. The first instance is an example of discrimination on the basis of Family Status
and the second is on the basis of Receipt of Social Assistance.

7 Human Rights & Rental Housing OQ \ -




Indirect or Adverse Effect Discrimination

Indirect or adverse effect discrimination is usually subtle and may not be intentional or obvious. This
type of discrimination occurs when a seemingly neutral policy, rule or practice disadvantages members of a
Code protected group.

For example: A housing provider has a policy that requires all applicants to provide housing provider
references. Youth and newcomers to Canada with no rental history would not be able to provide these refer-
ences and therefore would be denied accommodation. Although the policy looks fair because it is applied
to all applicants, in practice it disadvantages a particular protected group and could therefore be found to be
discriminatory on the basis of Place of Origin or Age.

Multiple Grounds of Discrimination

People dealing with housing discrimination frequently experience discrimination on a number of differ-
ent, interrelated grounds. A Métis single mother receiving social assistance, who applies for an apartment,
might experience discrimination based on her race and colour, her sex, her family and marital status, and
her source of income - all at the same time. The Code protects people from discrimination on the basis of
two or more grounds, or the effect of a combination of prohibited grounds, as well.

This kind of discrimination is qualitatively different from discrimination based on an individual ground,
because the various grounds can reinforce each other and intensify the experience of discrimination. The
possible negative impacts of discrimination on multiple grounds are far more than the “sum of their parts”.

Discrimination based on Association

The Code prohibits discrimination because of a person’s relationship - either actual or presumed - with an
individual or class of individuals identified by a protected group. For example, if a housing provider refuses
to rent to a mixed-race couple because one member of the couple is black, the housing provider has not
only discriminated against the individual who is black, but also against the partner.

Harassment

Harassment is defined under the Code as repeated behaviour (actions or words) that is or should be known
to be unwelcome. The Code protects tenants from discriminatory harassment by Housing providers, their
agents, and other tenants, and Housing providers have a responsibility to stop the harassment. A housing
provider who takes no action to stop the harassment could be found to have violated the Code.

Sometimes tenants confuse non-discriminatory harassment (which is covered by Residential Tenancies
Act) with discriminatory harassment. For example, if housing provider continually stops by a unit with-
out providing 24-hour notice, although this is inconvenient, it is not a human rights issue. Similarly, if two
tenants do not get along and one often yells at another about leaving their garbage in the hallway, it is not a
human rights issue.
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Poisoned Environment & Reprisal

Under the Code it is illegal to retaliate against a person who has made a human rights complaint. It is also
illegal to take action against someone for helping with the complaint. This means that a housing provider
who tries to evict, intimidate, coerce, harass, impose a financial penalty, deny a right, or otherwise treat a
person unfairly because they tried to enforce their human rights would be breaking the law.

For example, a building superintendent or property manager who refuses to follow a housing provider’s
(their employer’s) discriminatory policy should not be penalized or fired. A housing provider can challenge
a charge of discrimination if it can be shown that the apparently discriminatory policy or practice is bona
fide and has a reasonable justification.

DISCRIMINATION IN RENTAL HOUSING

Discrimination in Publications and Advertisements

The Code explicitly prohibits displaying, publishing or broadcasting notices, signs or other representations
that are discriminatory. With respect to housing, violations can be commonly found on rental advertise-
ments in newspapers and online apartment listings.

Rental advertisements that include phrases such as “no kids,” “singles or couples preferred,” “suitable for
professional couple,” “quiet building,” “working single,” “looking for Christian family;,” and so on, are violat-
ing the Code.

When a discriminatory ad is placed in a newspaper or online, it is not only the housing provider that
is liable but also potentially the publisher. It is in the best interests of publishers to carefully screen ads to
ensure they comply with the Code. When helping someone file a human rights complaint about a discrim-
inatory publication, it is important to include the publisher in the complaint. The complainant may then be
able to ask the publisher to print information about discrimination as part of their settlement.

Tenant Screening
Tenancy Applications

Housing providers can request applicants to provide information about their credit history, income and
rental history, but not in a manner that could result in the housing provider refusing the applicant based
on a protected ground. For example, if the applicant has great housing provider references and good credit
but their application is rejected shortly after they disclose that their source of income is social assistance, it
is possible that the housing provider could be found to have discriminated based on receipt of social assis-
tance.

9 Human Rights & Rental Housing OQ \ -



Income Criteria and Rent to Income Rules

Housing providers can ask for proof of income, which can be provided in the form of bank statements,
paystubs or a letter from a government agency. Housing providers can use the source of income to confirm
that the applicant can afford the rent. Many Housing providers refuse to rent to applicants who they believe
would have to spend too high a percentage of their income on the rent. If Housing providers apply rent to
income rules, it may amount to discriminatory conduct.

Credit checks

Housing providers can check an applicant’s credit history and are legally permitted to refuse applicants with
bad credit ratings. However, having bad credit is different from having no credit, which may often be the
case for newcomers or young people who are applying for their first rental unit. It is important to note that
Housing providers are able to check credit history using a name and date of birth and do not need Social
Insurance Numbers (SIN) to do so.

Past Rental history

Housing providers can ask for references from your previous housing provider(s). Housing providers need
to be cognizant that this requirement does not exclude a protect group for obtaining accommodations (i.e.
youth and newcomers).

Guarantors

A housing provider cannot ask potential tenants on social assistance for a co-signor or guarantor unless
they ask all applicants. Co-signors or Guarantors should only be required if the potential tenant cannot
meet certain lawful criteria, such as positive credit or rental history. Guarantors are subject to meeting all
the requirements of the applicant (i.e. good credit history).

Last Month’s Rent Deposits

Housing providers are allowed to ask for up to one month’s rent as a last month’s rent deposit. This is due at
the time of signing the tenancy agreement (or lease). It's important to note that Housing providers cannot
ask for first month’s rent until the first day of the tenancy. Last month’s rent deposits can only be applied to
last month’s rent and cannot be used for any other purpose. Housing providers are prohibited from collect-
ing security deposits from tenants. More information on deposits can be obtained from the Housing pro-
vider and Tenant Board.

Direct payment

Housing providers are prohibited from forcing a tenant to pay in a specific manner. For example, they can-
not force a tenant to arrange direct payment from social assistance. However, direct payment of rent can
be a requirement if the housing provider has legitimate reasons (for example, the tenant has a history of
defaulting on paying rent). Also, Housing providers cannot force a tenant to provide post-dated cheques.
More information on rent payment options can be obtained from the Housing provider and Tenant Board.

Human Rights & Rental Housing




Police Checks

Housing providers can ask for police record check if the reason is bona fide. For example, a senior renting a
basement apartment may want to verify the tenant to protect their safety.

Occupancy Policies

Housing providers cannot refuse to rent to large families on the basis limiting the number of occupants
allowed in units of a particular size, unless the rules relate to municipal overcrowding, occupancy or health
and safety legislation. Housing providers should also not impose arbitrary rules prohibiting children of the
opposite sex from sharing bedrooms.

Adult Only Buildings

Housing providers cannot designate a building “adult only;” or a unit “not suitable for children”. It is also
likely illegal to designate certain floors for people with children and certain floors for people without chil-
dren. “Adult Lifestyle” condominiums are also contrary to human rights legislation; however, some excep-
tion may apply for housing that is targeted to marginalized group, such as seniors.

Internal Apartment Transfers

Housing providers cannot refuse to transfer families who need different sized apartments because of a
change in their family status. Housing providers have a duty to accommodate the needs of families with ad-
ditional children by allowing them to transfer in a timely fashion to a larger unit if requested.

Reasonable Children’s Noise

Housing providers cannot threaten to evict tenants — or treat them unfairly in any other way - because of
noise problems if the parents make a reasonable effort to minimize their children’s noise.

DUTY TO ACCOMMODATE

When a tenant requests accommodation for a disability, their housing provider has the legal “Duty to Ac-
commodate”. This means that the housing provider is obliged to respond to the request in good faith, and
work with the tenant to achieve a satisfactory accommodation. An example of a request for accommodation
would be a tenant in a wheelchair asking for a ramp and automatic door to be installed at the main entrance
of their residential complex.

Defining Disability

Disability is defined broadly by the Code and includes conditions both physical and mental, visible and
not visible. Many people are not aware that addictions are included in the Code’s definition of disability.
Housing providers are required to make accommodations for addiction issues and cannot retaliate against
tenants with addictions.
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Principles of Accommodation

The duty to accommodate is guided by three main principles: respect for dignity, individualization, integra-
tion and full participation. These principles underwrite the Code’s guiding philosophy that all Ontarians
should benefit from equal access to opportunities and services.

Individualized Accommodation

Housing providers are obliged to ensure that accommodations meet the unique needs of the individual
requesting them. The Code stipulates that a “one-size-fits-all” attitude to accommodations is not sufficient.
For example, installing a ramp does not necessarily mean that a building is accessible to all tenants with
physical disabilities. Individuals have unique needs, and the accommodation process should reflect this,
promoting the integration and full participation of all tenants.

Cost

It is the housing provider’s responsibility to absorb all costs associated with accommodations (i.e. provid-
ing ramps, elevators, braille) to the point of “undue hardship.” Tenants and Housing providers need to work
together to determine and implement appropriate accommodations. There are often outside funds available
to assist with these costs (i.e. government grants), and it is the responsibility of both the tenant and housing
provider to look into what funds are available.

Determining Undue hardship

The limit to accommodation set out in the Code is “undue hardship.” To reach this limit, a housing provider
must show that making an accommodation would be so costly as to affect the survival of their business,
change its essential nature or pose a health and safety risk that outweighs the benefit of accommodation.

If cost is the issue, they must also show that outside sources of funding are not available to assist with the
accommodation. The limit for undue hardship is high, and to date it has not been met in any housing case
heard by the Human Rights Tribunal of Ontario.

Filing a Human Rights Claim
The Ontario Human Rights Tribunal

« The Human Rights Tribunal of Ontario is the decision-making body for human rights complaints and deals
with applications under the Code . The Tribunal assists parties to settle claims through mediation. If the
parties do not agree to mediation, or mediation does not resolve the application, the Tribunal holds a hear-
ing. Applications are available on the Tribunal website and can be submitted by mail, fax, e-mail or online.

« Resources for applicants and respondents, and information about mediations and hearings are available on
the Tribunal’s website. Complaints must be filed within one year from when the alleged discrimination oc-
curred (some exceptions may apply).

« The applicant will receive confirmation that it has been processed.

« The respondent will be informed by the Tribunal about the application, and given 35 days to file a Re-
sponse.

« The claim then proceeds either to mediation or to a hearing.
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Drafting a Formal Human Rights Complaint

Applications can be accessed online and there is no cost associated with submitting an application. In
general, complainants should describe their experiences of discrimination in a simple and straightforward
manner. They should be prepared to file their complaint as soon as possible after discrimination has oc-
curred.

The Components of a Complaint
Below you will find a discussion of the approach CERA uses to draft complaints for the Tribunal.

1. The first paragraph of the complaint explains who the complainant is, and set out the fact that the
complainant is a member of a protected group under the Code. For example, if the complainant was
discriminated against because of their indigenous status, it could read: “I am an Inuit man on social
assistance...”

2. 'The next few paragraphs should outline how the complainant’s rights were violated. This section
should be written in the first person. The complaint does not have to be overly detailed and where
exact dates are not available, approximate dates can be used. It is better to say, “on or about...” or “in
approximately...” than to provide an exact date that you cannot prove later. It is also best to put events
in chronological order.

For example, “on or about December 16, 2014, I went to rent an apartment and I found...”

If the housing provider made a directly discriminatory remark, put that in quotation marks.
For example: the Housing provider said, “We don't rent to people in wheelchairs because we
don’t have a ramp.”

It is very important that the narrative portion of the complaint shows a clear connection be
tween the housing provider’s (or their agent’s) behaviour and the grounds of the alleged dis
crimination. Include only the facts* that are necessary to back up an allegation of discrimination.

For example, it is not enough for a complainant to say housing provider refused to make nec
essary repairs because they are receiving social assistance. The complainant wound need to
prove their source of income is related to the housing provider’s failure to do the repairs.

While the complainant must provide sufficient information to allow the housing provider to
prepare for the allegations against them, case law has suggested it is not necessary to detail
the evidence in support of the facts. In other words, the complainant need not “show their
hand” in the complaint itself.

3. The last one or two paragraphs describe the section or sections of the human rights legislation that
have been violated.

For example: I believe that [Housing provider’s name...] refused to rent to me because I am
in receipt of social assistance. Accordingly, I believe that my right to equal treatment with
respect to the occupancy of accommodation without discrimination because of receipt of
public assistance has been infringed contrary to sections 2 and 9 of the Ontario Human
Rights Code, R.S.0. 1990, Chapter H.19.

1 Ontario (Human Rights Commission) v. Ontario (Ministry of Education) (1986), 9 C.H.R.R. D/4535 at
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Who to Include in the Complaint

Each individual or company involved in the discrimination should be identified in the complaint. For
example, a superintendent who works for a property management company denies someone’s application
for a discriminatory reason. The superintendent, the property management company and the owner of the
property should all be identified in the complaint. Housing providers are legally responsible for the actions
of their staff and agents.

Separate complaints should be filed for each person alleging discrimination. If the person cannot inde-
pendently file a complaint (for example, a child), a “litigation guardian” (the child’s parent or the individu-
al’s legal guardian) can file on their behalf.

Mediation at the Tribunal

The case proceeds to mediation if both parties agree. The majority of housing-related human rights applica-
tions are settled through mediated agreements. Mediations are usually scheduled approximately six months
after an application has been filed.

During mediation, both parties have an opportunity to tell the mediator what happened, and what they
would like to see done about it. The mediator will ask questions; consider information from the documents
provided, and what the applicant and respondent have said.

The mediator does not make the final decision in the case, but helps the parties find a mutually ben-
eficial resolution. It is important to remember that mediation requires compromise on both sides. During
mediation, the applicant does not have to withdraw their claims, and the respondent does not have to admit
to anything.

If the parties are unable to reach a resolution in mediation, the application proceeds to a hearing. If the
parties settle the case in mediation, an order disposing of the application is issued and the file is closed.

Hearings at the Tribunal

At a hearing, the applicant and respondent have the opportunity to explain to an adjudicator why the Tribu-
nal should make a certain decision, and present any relevant evidence or witness statements.

Adjudicators can either decide to dismiss an application, or they can find that discrimination and/or
harassment occurred and order a remedy for the applicant. Remedies can include, one or more of the fol-
lowing:

« amonetary award

« an order to correct a discriminatory situation, develop policies or hold training sessions for their
employees

« an order to provide the applicant equal and fair access to accommodations (for example, installing
a ramp and automatic door for a person with disabilities)
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Assisting Your Clients

The advice you can offer claimants about their rights depends on your qualifications and your position. If
you want to represent claimants before the Human Rights Tribunal, you have to be a lawyer or paralegal li-
censed by the Law Society of Upper Canada (LSUC). If you are an unlicensed person, you must be within a
category of persons the LSUC has exempted from its licensing requirements in order to represent a client at
the Tribunal. This exemption includes an unpaid friend or neighbour who is not in the business of provid-
ing legal services, and who does not receive compensation for assisting you.

If you are not licensed by LSUC, you cannot give legal advice. However, you can tell your clients about
the Code and about any recourse they can take to address discrimination.
Most of you will look to agencies like CERA or Human Rights Legal clinics to assist with your clients in fil-
ing a human rights claim.

Providing Client Assistance

Firstly, you will need to determine whether your client’s problem is related to the Code and discrimination
in housing. Sometimes individuals feel strongly that their rights have been violated, although the conduct
does not fall under one of the Code’s sixteen protected grounds. If the behaviour cannot be connected to a
protected ground, it may fall under the Residential Tenancies Act and an application would be made to the
Housing provider and Tenant Board for resolution. For example, the housing provider continues to put off
completing a needed repair.

Gathering Evidence

Your client can only successfully challenge discrimination if there is sufficient evidence to support their
claim. You may want to support your client to get the necessary evidence assembled. Evidence should di-
rectly confirm that your client was refused for a discriminatory reason. If this type of evidence is not avail-
able, then your client will need to have evidence that there was no valid, non-discriminatory reason to deny
their application, or that the housing provider lied to your client.

Maintaining an Incident Log

If discrimination or harassment has occurred, your client should make detailed notes of their experiences.
Clients should be advised to write down as many details as they can remember and sign and date their
notes. Some important information to record:

«  Names of the housing provider, property manager, rental agent, superintendent, or anyone else

involved in the discrimination

«  Contact information for the housing provider and others involved

o The size, rent amount, and address of the accommodation in question

«  What was said between the client and housing provider

o The names and contact information of any witnesses

« Date and time of the incident
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If the client has been denied housing for a discriminatory reason,
also record:

. How the client found out about the accommodation

o When the accommodation was available for occupancy
o Ifthe client has good credit and housing provider references (if you client has poor credit or

references, try to find out why)
o Ifthe client has paid rent at this level in the past

o Ifthe client can provide a housing provider reference (even from another jurisdiction)
o The date the application was completed, the date of any telephone inquiries made to the hous-

ing provider and any other follow up.

Further Investigations

It may be beneficial to further investigate the conduct to determine whether discrimination has occurred.
Here are some examples of investigation practices that may support a claim of discrimination:

o If the accommodations were rented, but ads for the apartment continued to appear. The ads
should be kept as proof that the housing provider lied about the accommodations being rented.
However, sometimes ads are booked in advance or continue to run even when an accommoda-
tion has been rented. Your client needs to verify the availability of the accommodation by hav-
ing someone else telephone the housing provider.

o  Ifyour client was denied at the time of application. Keep a copy of the application as it is can
be evidence of discrimination. For example, a client who has good credit and housing provider
references, and believes that they were denied because they receive social assistance may use the
application as evidence, if the their income source is identified. Similarly, if the client believes
their application was denied because they have children, an application that asks for the ages of
all prospective occupants could be evidence.

o Ifahousing provider says an application was refused because of credit problems. A credit report
obtained from the credit bureau showing a good credit rating will be useful in challenging the
housing provider’s credibility.

«  Get a witness statement from someone who has “tested” the situation. For example, after your
client is denied, have another person telephone the housing provider with similar characteris-
tics as your client to see if the discrimination is repeated. Alternatively, the tester can have dif-
ferent characteristics to see if they are offered the accommodations.

Negotiating with Housing providers

If your client still wants to rent the unit, or wants the housing provider’s co-operation in accommodating a
disability, etc., let your client know that they can contact CERA to try to resolve the problem.
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Negotiation with a housing provider typically involves telephone conversations, written correspondence or
providing public education and training materials. If you have decided to advocate for the client yourself,
below are steps you can follow when contacting a housing provider:

o+ Identify yourself and your organization.

«  Let the person know that you are calling on behalf of a specific client. Be prepared for the hous-
ing provider to become defensive or deny all knowledge of the situation.

«  Explain the Code, who it protects and how it applies to this situation.

«  Advise the housing provider that their behaviour or practice (as you understand it), is contrary
to the Code.

Some Housing providers will engage in a conversation with you, some will hang up and some will ask for
correspondence in writing. You are more likely to engage the housing provider in conversation if that hous-
ing provider does not feel attacked or threatened.

« Ifahousing provider is willing to speak with you, then take the opportunity to advocate for your
client. You will have to gauge which approach is most appropriate. For example, you can:

o “Sell” the client. For example, tell the housing provider if your client has good housing provider
references and a good credit rating.

«  Be prepared to “myth bust”. For example, you can explain that tenants receiving social assistance
are relatively low risk as they have a stable source of income.

«  Try to get the housing provider to think of what it would be like to be in your client’s position.

«  Explain or even read the relevant portions of the Code.

«  Sympathize with the housing provider. Let them know that you understand how difficult it is to
keep up with housing provider/tenant legislation and other statutes. However, reinforce that the
Code takes precedence over all other provincial legislation.

+  Let them know that a particular policy or practice may be contrary to the Code without intend-
ing to discriminate.

« If there are witnesses, make sure the housing provider knows this.

«  Explain that it is in everyone’s best interest to avoid a lengthy and expensive human rights com-
plaint.

If the housing provider hangs up or demands something in writing, take the opportunity to send a stern

letter that:
«  Sets out the relevant provisions of the Code.
+  Explains how and why the housing provider violated the Code.
«  Tells the housing provider that they may be the subject of a human rights complaint or applica-
tion to a human rights tribunal.

CERA can assist with letters to Housing providers where the situation warrants.

In smaller communities, where there is a greater likelihood that you will know the housing provider you are
negotiating with, the strategy is different. The housing provider may not immediately hang up on you or re-
fuse to return your calls. There will also be a greater likelihood that the housing provider will be concerned
about how the community will see their behaviour. These are significant advantages. Advocates will prob-
ably want to hold back on the “hard ball” approach to advocacy, and focus on a gentler - but still persistent

- negotiating style.
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EXTERNAL SUPPORTS

Centre For Equality Rights In Accommodation (CERA)

CERA provides information and assistance with housing and human rights issues and eviction preven-
tion services.

Toll Free: 1-800-263-1139

Human Rights Legal Support Centre (HRLSC)

The HRLSC provides legal services to individuals who have experienced discrimination and can pro-
vide legal assistance to individuals taking an application to the Human Rights Tribunal of Ontario to
resolve a human rights dispute.

Toll Free: 1-866-625-5179
TTY Toll Free: 1-866 612-8627

Northwestern Ontario Legal Clinics: Thunder Bay

Fort Frances, Kenora And Atikokan
Kinna-Aweya Legal Clinic

Northwest Community Legal Clinic www.kalc.ca
www.northwestcommunitylegalclinic.ca 86 South Cumberland St.

Thunder Bay, ON P7B 2V3
807-344-2478
Fort Fi 0
206 Scott st Afice Toll-free: 1-888-373-3309
Fort Frances, ON P9A 1G7
807-274-5327 Satellite Offices:
Toll-free: 1-800-799-2485
Geraldton
Atikokan Office 807-854-1278
305 Main St. W.,, Toll-free: 1-866-875-4952
P.O.Box 1676
Atikokan, ON POT 1C0 Marathon
Toll-free: 1-866-389-1477
Kenora Office

308 Second St. S., Suite 6
Kenora, ON PON 1G4
807-468-8888

Toll-free: 1-800-403-4757

Satellite Offices:
Ear Falls: 1-800-403-4757
Red Lake: 1-800-403-4757
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APPENDICES

Case Studies (Examples of Discrimination)

Sex

Marie is a divorced woman with three children. Because of her divorce, she was forced to declare bankruptcy.
Marie heard that a nice three-bedroom apartment was available in their neighbourhood. She was very excited,
as it was close to the shopping centre, library, and childcare centre.

Marie applied for the unit, and when she called the property manager to check the application status, the
manager told her it had been rejected because of her poor credit rating. Marie explained that until her divorce
she had a perfect credit rating. She also explained that she had never had any problems paying rent on time
and had excellent housing provider and employment references. The property manager replied that she would
need a good credit rating to be accepted as a tenant.

There are a variety of situations where housing policies and requirements might have a discriminatory
effect on women. For example, women who have left relationships are much more likely than men to enter
the housing market with no credit history or housing provider references. Those who do have a credit re-
cord may have a negative one, as women frequently suffer significant financial hardship following a break-
up. Housing providers should be flexible when applying credit and reference requirements to women who
are entering the rental market for the first time after leaving a relationship.

Race, Colour, Ethnic Origin and Ancestry

After a year of dating, Vicky (a Métis woman) and Pete (a non-Aboriginal man) decided to move in together.
They saw an advertisement for a 1-bedroom apartment and made an appointment to view it. Vicky decided to
check out the apartment while Pete went grocery shopping. Pete said he would drive by the apartment building
after shopping to get Vicky.

When Pete arrived at the building, Vicky was waiting by the sidewalk. She said the housing provider told her
the apartment was already rented. Vicky and Pete thought this seemed suspicious, as they had just called the
housing provider a few hours earlier. Pete decided to check into the apartment himself. While Vicky waited at the
car, he went to the building and buzzed the housing provider. The housing provider opened the door and when
Pete asked about the apartment, the housing provider said it was available and offered to show him the unit.

Housing providers, who want to keep people out of their units because of their race, colour, ethnic ori-
gin or ancestry, seldom say it directly. They may lie and say the apartment is already rented or take an ap-
plication and delay processing it. When an applicant thinks this type of discrimination may have occurred,
they could have a friend call the housing provider to check if the unit is still available. If it is and the appli-
cant still wants to rent the unit, they can ask the housing provider to reconsider their application, citing the
Code, or they can call CERA for assistance.
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Clara, a First Nations elder, recently moved into an apartment in a large high rise building. Each Sunday, she
would host a traditional feast with her family. Clara was happy that they apartment was large enough to host
the feast and would spend the day preparing the meal. Over the following weeks, Clara’s neighbours began com-
plaining to the superintendent, Gerry, about the odor coming from her apartment.

Every time Gerry received a complaint he would visit Clara’s home and tell her that she needed to do some-
thing” about the smell. Clara did her best to control the odor; she used her stove vent, bought air freshener and
opened windows. The tenants continued to complain; some would approach Clara and tell her to stop cook-
ing that garbage’. When Clara told Gerry about the harassment she experienced, he told her that if she just
stopped cooking that ‘Native food’ everything would be resolved.

Harassment based on a person’s race, colour, ethnic origin or ancestry can take the form of racial slurs
or attempts to make a tenant’s life miserable so that they’ll leave. The Code protects tenants from harass-
ments by Housing providers, their agents and other tenants. Housing providers have a responsibility to stop
the harassment. In this case, Gerry would be violating the Code because he is not attempting to stop the
harassment.

Similarity, many indigenous renters, experience discrimination when practicing other traditions, such
as smudging. It is important to note that smudging may interfere with other tenant’s reasonable enjoyment
(i.e. a tenant allergic to smoke); however, the housing provider still needs to accommodate both tenants in
this case.

Age

Stella grew up in an abusive household and left parental control at 16. A year later she was searching for an
apartment and found a unit that she could afford in a neighbourhood she liked. Because she was unable to
provide housing provider references or credit history due to her age, her Children’s Aid Society worker agreed to
co-sign her application as guarantor. However, Stella’s application was still rejected.

When Stella asked the housing provider why she could not rent the apartment he told her: “you young
people are always partying and making noise and I don’t want that in my building.”

Due to stereotypes it is often very difficult for young people to access rental housing. Many people as-
sume that young people will be noisy, damage the apartment, or not pay the rent. When a housing provider
refuses to rent to someone because of their age, it is likely violating the Code.

If a housing provider refuses to rent to young or first-time renters because they do not have credit or
housing provider references, they should be challenged. This policy makes it difficult for young people to
access housing. Similar rules requiring an applicant to be employed for a certain length of time also unfairly
disadvantage young people. The Code addresses these problems by including specific protections for 16 and
17 year olds who are living away from their parents.

Older people also experience significant housing barriers. Housing providers who have minimum income
requirements can make it difficult for anyone living on a pension or other fixed income to rent accommo-
dations. Some Housing providers may not rent to older people for fear that they will become disabled and
require modifications. Housing providers may avoid making necessary changes, forcing older tenants to either
live in uncomfortable, unhealthy — and often dangerous - circumstances, or try to find alternate housing.
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Receipt of Public Assistance

Dave is unemployed and is receiving social assistance. He responded to a newspaper ad for a bachelor apart-
ment. When he told the superintendent that he was receiving social assistance the superintendent said, “If you're
receiving welfare, you’ll have to provide a co-signor. That’s the policy in this building”. Because Dave did not have
a co-signot, he was unable to apply for the apartment.

One of the most common forms of housing discrimination is against people receiving government income sup-
ports, especially those receiving welfare or disability benefits. Prejudice against low-income people is so pervasive
that Housing providers are often quite comfortable stating explicitly that they will not rent to people receiving
social assistance. Frequently, a refusal will be prefaced with, “I've had trouble with people on welfare in the past.”

However, asking applicants about income and employment is not prohibited under the Code. Hous-
ing providers can ask for income information and use it when assessing prospective tenants, subject to the
qualifications discussed below.

While it is clearly a violation of the Code to refuse to rent to someone or to treat them unfairly because
they are receiving government income supports, it is also illegal to give preference to people who are in paid
employment. A housing provider should not turn down an applicant receiving social assistance in favour of
someone who is working because the housing provider prefers someone with employment income. It is also
discriminatory for a housing provider to respond more quickly to maintenance issues or concerns from ten-
ants who are employed or those who are paying full market instead of subsidized rent.
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